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PROCEEDINGS

(Under sub-section {4) of Section 98 of Central Goods and Service Tax Act,
2017 and the Madhya Pradesh Goods & Service Tax Act, 2017)

I The present application has been filed ws 97 ot the Central Goods & Services Tax Act.
2T und MP Goods & Services Tax Act, 2017 (hereinafier also referred to CGST Act
and MPSGT Act respectively) by M/s. NMDC Limited (hereinafter referred ta as the
Applicant) , registered under the Goods & Services Tax,

2. The provisions of the CGST Act and MPGST Act are identical, except for certain
provisions. Therefore, unless a specific mention of the dissimilar provision is made, a
reference to the CGST Act would also mean a reference to the same provision under the
MPGST Act. Further, henceforth, for the purposes of this Advance Ruling, a reference to
such o similar provision under the CGST or MP GST Act would be mentioned as being
uncer the GST Act.

3. BRIEF FACTS OF THE CASE:

91 M{s. NMDC Limited (hereinafter referred to as ‘the Applicant’), having their
registered office at NMDC Limited | Majhgawan, Diamond Mining Project 488001
and are registered with the GSTN holding G5TIN ZIAAACNT 3254272,

3.2 The Applicant is engaged in mining and sale of “rough diamonds”,

3.3 Thus the Applicant have approached the Authority for limited and specific ruling
about clarification on classification of rovalty payments te Government in respect of
Mining lease under “Licensing services for Right to use minerals falling under the
heading 9973"and determination of the liability to pay tax on contributions made to

District Minaral Foundatian (DMF) and National Mineral Exploration trust (NMET) as
per MMDRE Act, 1957,

4. QUESTIONS RAISED BEFORE THE AUTHORITHY:-

The following questions have been posted before the Authonty:-

41 Whether royalty paid in respect of Mining [Lease can be classified under “Licensing
services for the right 10 use minerals including its exploration and evaluation fallin £ under the
heading 9973 attracting GST a1 the same rate of tax is apphicable on supply of like goods
velving transfer of title in goods™)

4.2, Determination of the linbility 1o pay tax on contributions made to District Mineral

Foundmtion (DMF) and National Mineral Exploration trust (NMET) as per MMDR  Act,
1957,

3. RECORD OF PERSONAL HEARING: Shree Ananthanarsvanan 8§ Counsel of the applicant
for personal hearing and he reitersted the submissions already made in the application and
ditached submission. The Applicant argued the case as following-

¥R
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=.1 "Background of operations -

AMDC Limited is a state-controlled mineral producer of the Government of India, It is
owned by the Government of India and is under administrative control of the Ministry of
Steal.

5.2 It & India's fargest iron ore producer and exporter producing about 20 milllon tons of
iron ore from 3 fully mechanised mines in Chhattisgarh and Karnataka.

>3 NMDC Ltd. also has Diamond Mining Project at Majhagawan, Panna (M.P)
{hereinafter referred to as "NMOC” or “the Company” or “the Applicant™) which is
engaged in mining and sale of ‘rough diamionds” falling under Chapter Heading 7201
attracting G5T Rate of 0.25%.
Uperating Mines of NMDC includes the following —
] Bailadila fron Ore Mine, Kirandul Complex, Distt, South Bastar, Dantewada
(Chhattisgarh)
) Bailadila Iron Ore Mine, Bacheli Complex, Distt. South Bastar, Dantewada
{Chhattisgarh)
[} Donimalal Iron Ore Mine, Donimalai, Distt, Bellary (Karnataka)
V) Diamond Mining Project, Majhgawan, Panna (Madhya Pradesh)

5.4 Payment of Royalty, DMF and MNMET -
1] The question raised above for which the Advance ruling is sought is in
relation to Diamond Mining Project, Majhgawan, Panna of NMDC.

1 Govt of Madhya Pradesh has issued in principle approval to NMDC Ltd
(Panna) for renewal of 1IBM No. 270/17MPR26001 for period of 20 years w.e.f
15.07 2005 for an area of 280.08 acres (597.54 ha as per CEC).

iy Pursuant to the agreement, NMDC Panna |s required to pay royalty as per
Mines and Minerals {Development & Regulation) Act, 1957,

v As per Section 9 of the said Act, NMDC is required to pay royalty @ 15%. The
Applicant seeks clarification as to whethar royalty paid in respect of Mining
Lease can be classified under “Licensing

services for the right to use minerals including its exploration and evoluation”
falling under the heading 99732 attracting GST at the same rate of tax as
applicable on supply of like goods,
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Vi) Further, Section SB and 9C of Mines and Minerals (Development &
Regulation) Act, 1957 mandates that NMDC shall contribute 30% of royaity
to District Mineral Foundation and 2% of Royalty to National Mineral
Exploration Trust. In this regard, the Applicant seeks clarifications whether
such statutory contributions made amounts to “Supply™ and whether the
same Is liable for G5T under reverse charge

2.5 Admissibility of Application
As per Section 97(2) of CGST Act, advance ruling can be sought for foliowing question
under G5T;
(@) classification of any goods or services or both;
Based on above, the Applicant requests to admit its application in respeet of
clarification sought on classification of service by way of royalty paid in respect of
Mining Lease.
Further, as per Section 97(2} of CGST Act, 2017, advance ruling can be sought for
following questions under G5T:
() determination of the lighility to pay tax on any goods or services or both;
tg) whether any particular thing done by the applicant with respect to ony goods or
services or both amounats to ar results in a sugply of goods ar services or both, within
the meaning af thot term

Based on the said Section, the Applicant wishes o seek clarification whather
statutory contributions made to District Mineral Foundation [DMF} and MNational
Mineral Exploration trust (NMET) as per MMOR Act, 1857 amounts to “Supply” and
determination of lability 1o pay tax on such contributions made.

3B Classification of royalty paid in respect of mining lease under “Licensing
services for the right to use minerals including its exploration and
evaluation falling under the heading 9973

The Applicant prefers to present the application before this Authority on the
tallewing, among other, grounds, each of which is taken in the alternative and
withaut prejudice to the others.
1. As stated above, Govt, of Madhya Pradesh has issued in principle approval to
NMDC Ltd (Pannal for renewal of 18M No.270/17MPR26001 for period of 20 years
w.e.f15.07.2005 for an area of 280.08 acres (597.54 ha as per CEC).

2. Royalty is in the nature of periodical payments to be made by the lessee under
his covenants in consideration of the various benefits granted by the lesser.
Royalty is collected by the Stste Government fram the Business entities for right
given to them to extract mineral and s payable bazed on guantum mineral
removed or consumed.
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3, The Applicant is of the view that payment of royalty is classifiable under
heading:

Heading 9973 Leasing or rental services with or without aperator
Sub-categary 957337 Licensing services for the right to use minerals including
its explorotion and evaluation
Sub-category 997338 Licensing services for right to use other natural resources
including telecommunication spectrum
The Applicant wishes to submit the following grounds for classification of royalty
under SAC 997337
4. Royalty is required to be paid as per Section 9(1) of Mines and Mineral
(Development and Regulation) Act, 1957 (MMDR Act) which is read as under:

5. “The holder of o mining leose granted shafl, notwithstanding anything
contained in the instrument of lease or in any law In force at such
commencement, pay royaity in respect of any (mineral removed or consumed by
him ar by his agent, manager, employeée, controctor or sub-lessee] from the legsed
area after such commencement, ot the rote for the time being specified in the
Second Schedule in respect of thot minerals™

6. Further as per Section 9{2) of MMDR Act,

“The holder of a mining lease granted on or after the commencement af this Act
shall pay rovalty {n respect of any 1 [mineral removed or consumed by him or by
his agent, manager, employee, contractor or sub-lessee| from the leased aren at
the rate for the time being specified in the Second Schedule in respect of that
mineral”,

7. The term “Royaity' is not defined in MMDR Act. However, the meaning of the
word royalty has been considered in some judicial decisions. Many of these
judicial decisions have been summed up in the judgement delivered by the
Supreme Court in the case of the India Cement Ltd,, etc. v. State of Tamil Nadu,
etc, [AIR 1990 5C 85). The case was primarily on the legality of the cess on royalty.
However, the meaning and concept of royalty has also been discussed In the
judgement in an incidental manner. Although royalty has not been explicitly
definad, the Supreme Court held that royalty is separate and distinct from land
revenus and that it is not related to land as a unit. On the other hand, royalty is
payable on a proportion of the minerals extracted and it has relationship to
mining as also to the mineral won from the mine under a contract by which
rayalty is payable on the guantity of the mineral extracted.
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8, Further, the Applicant tried to draw attention to the Sectoral FACYs published
by CBEC wherein it is categorically stated that Royalty payment is made towards
Licensing services for exploration of natural resources. The extract of the same s
produced as under:-

g, "The Government provides license to various companies including Public Sector
Undertakings for exploration of naturel resources like oil, hydrocarbons, iron ore,
manganese, ete. For having assigned the rights to use the notural resources, the
licensee eompanies ore required to pay consideration in the form af annual license
fee, lease charges, royalty, €ic to the Government. The activity of assignment of
rights to use notural resources is treated as supply of services and the licensee is
required to pay tox on the amount of consideration paid in the form of royaity or
any other form under reverse charge mechanism”

10. Therefore, the payment of royalty is for license given to extract minerals and
the ameount of royvalty paid 1s based on quantum of mineral extracted.

11. Further, referring to the note on ‘Mineral Royaities” published by Indian
bureau of Mines concept of Royalty [s explained as under:

"4 lessee s o person whao is gronted mineral concessions, The lessee is required to
pay a certain amount in respect of the minerol extracted in proportian [0 the
quantity extracted. Such poyment Is called royaity. The royalties in respect of
mining leases 15 specified (n Section 9 of the MMDR Act, 1957, Royalty Is @ variable
return and it varies with the guantity of minergls extrocted or removed”

12. Also, it is important to draw reference to the definition of the term ‘royalty’ in
various dictionaries, case law and other sources, which are as follows —

s = Strond’s ludicial Dictionary (Val. &, P. 2414)

“In its secondary sense, the word ‘rovalties’ signifies, in mining leases, that part of
the reddendum which (s varigble, and depends upon the guantity of mineral
gatten”

» « Bouvier's Law Dictionary

“Royalty, @ papment reserved by the grantor of o paten!, mining lease, etc., and
payable proportianately to the use made af such right”
+ « The New Oxford lilustrated Dictionary (Vol, 2, P.1478) (USU pl};
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“Royal Prerogative or privilege of licence to work minerals, etc”
* »An Introduction to Mineral Economics — by Dr. K.K. Chatterjee

“Royalty means dues payable to a land awner far mining rights”

13. Without prejudice to the above, the Applicant would like to draw reference to
the meaning of the expressian ‘renting in common parlance which indicates
‘allowing’, ‘permitting or granting access’, 'use’, ‘entry’, ‘occupation’ ‘use or any
such facility’ which infars the enjoyment of immoveahle property on "as is’ basis.
The expression ‘renting’ cannot be extended to activities like ‘exploration’,
‘extraction’ etc. Therefore, mining land which Is used far purpose of extraction of
minerals and by which the immoveable property cannot be used on “as is” basis,
will not fall within the ambit of ‘renting of immaovable property’.

14, Upon harmanious reading from the above, what is intended to be transferred
is the right and title ta the Interest over immoveable property {i.e, mineral). Such
an interest over immoveable property cannot be equated with ‘Renting of
Immoveable Property’,

15, Further, the Applicant would like to quote Section 65(105)(zzzz] of Finance
Act, 1994, which defines “Immovable Property” in refation of “Renting af
Immovahle Property”

16. As per the said Section, immovable property does not include “vacant land
solely used for agriculture, farming, forestry, animal husbandry, mining
purposes”

17. In a nutshell, it can be stated that royalty is a charge by the owner of a mineral
in consideration of the exploitation of mineral resources by the lessee. In any
cate. it cannot be considered as payment made for renting of immeovable
property. The payment of royaity is a statutory levy as per MMDR act and the
same Is

as well categorically emphasized in the Mining lease agreement. Therefore it is
against Licensing services by the Government for right to extract minerals

18. Since the services are covered under the service code classification 997337,
we now need to refer to the rate of GST on services as specified under
Motification 11/2017 — Central Tax (Rate) dated lune 28, 2017,

19. Notification 11/2017 dated June 20, 2017, notifies the rate, description of
service and the Chapter, Section, Heading. Heading provided here is at 4 digit
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level. In terms of Explanation 4(2) of the said Notification, reference to “"Chapter”,
“section”” "Heading”, wherever they occur, unless the context otherwise regquire,
shall mean respectively as “Chapter, “Section” and “Heading” In the annexed
scheme of classification of services (Annexure), Therefore, any reference to

classification to determine the rate of services should be read in conjunction with
the Annexure,

20. Heading 9973 covers various types of leasing, rental, licensing services. The
group under heading 99737 largely appears to cover right to use intangible
property, Entry 987337, covers licensing services for the right to use minerals
including its exploration and evaluation.

21. It is pertinent to note that for every entry for the Heading in Notification
11/2017, the last description of service in the heading states "Other than the
above”. This means any service at & digit level of the annexure not specified in the
4 digit level in Notification will fall in the residual clause of that particular heading.

22. The entries prescribing the rate of tax for the service code 9973 does not
specifically caver the Licensing services for the right to use minerals including its
exploration and evaluation and therefore it will be covered under the residuary
entry “leasing or rental services, with or without the operator, other than {i), {if),
(i}, (iv) and (v) sbove”, with applicable tax rate as the same rate of tax as
applicable on the supply of like geods invelving transfer of title in goods.
Accordingly, In such cases, the relevant tax rate as applicable on the wunderlying
natural resource would be applicable on the amount of royalty paid.

23. The Applicant wishes to quote the recent decision by Haryana Authority for
Advance Ruling in the case of M/s Poineer Partners, wherein it was held that
Royalty paid towards mining rights of 'stone boulders’ taxable at 5% under
'raverse charge'. The extract of the relevant para in stated below:

“the services for the right to use minerals including its exploration ond evaluation,
s per sr. No 257 of the ennexure appended to notification na. 11/20317-CT {Rate),
doted 28.06.2017 Is included in group 99733 under heading 5973. Hence, It
attracts the same rate of tax as on supply of like goods invalving transfer of title in
gaods. As per natification ng. 1/2017-CT (Rota), doted 28.06.2017 under the CGST
Act, 2017 and the correspending State Tax notification under HGST ALL 2017,
Schedule - | the stane boulders extracted by the applicant attract 5% G5T {2.5%
CEST + 2.5% HGST) as covered under HSN 2516 (At 5r. No. 124 of the
notification),”
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Copy of the Advance Ruling is enclosed as Annexure - 1

24, Based on the above, the Applicant wises to submit that the entries prescribing
the rate of tax for the service code 9973 does not specifically cover the Licensing
services for the right to use minerals including its exploration and evaluation and
therefare it will be covered under the residuary entry “leasing or rental services,
with or without the operater, ather than (i}, (i), (i}, (iv] and (v) above”, with
applicable tax rate as the same rate of tax as applicable on the supply of like
goods involving transfer of title In goods. Accordingly, in such cases, the relevant
tax rate as applicable on the underlying natural resource would be applicable on
the amount of royalty paid Since, rough diamonds attracts 0.25% G5T Rate,
rovalty paid for mining of rough diamonds will attract 0.25% G5T Rate.

| Il. Determination of liability to pay tax on contribution made to District
Mineral Foundation {DMF) and National Mineral Exploration trust (NMET) as per
MMDR Act, 1957

Contribution made to District Mineral Foundation [DMF)

25, District Mineral Foundation (DMF) is a trust set up as a non-profit body, In
those districts wher@ mining operations are carried out. The objective of the
District Mineral Foundation is to work for the interest and benefit of parsons, and
areas affacted by mining related operations in such manner as may be prescribed
by the State Government. It is funded through the contributions from miners.

26. The holder of a mining lease granted before the date of commencement of
the Mines and Minerals {Development and Regulation) Amendment Act, 2015,
shall, in addition to the royalty, pay to the District Mineral Foundation of the
district in which the mining operations are carried an amount of 30% of royalty.

27. It is submitted that as per Rule 3 of District Mineral Foundation Rules, 2016 in
the ctate of Madhya Pradesh, District Mineral Foundation (DMF) is a foundation
which shall be a Non Profit Making Trust, The objective of the foundation as per
Rule 4 of the said rules is as under:

“The Trust shall prepare schemes ond plans os per quidelines of the Pradhan
Mantri Khanii Kshetra Kelyan Yolna (PMKKKY) and instructions issued by the State
Government from time to time to ensure their implementation for the
development of mining affected areas.”

28. As per Notification 13/2017 Central tax (Rate), Services supplied by the
Central Government, State Government, Unlon territory or local authority to a
business entity excluding the specified services are chargeable to tax under
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reverse charge. Tharefore, the Applicant wishes to seek clarification on liability to
pay tax under reverse charge on such contribution made to the funds.

29, in this regard the Applicant would like to quote Section 7 of CGST Act, 2017.
As per Section 7, supply Includes:

“{a) all forms of supply of goods or services of beth such as sale, transfer, barter,
exchange, licence, rental, leaze or disposal made or agreed to be made for a
consideration by a person in the course or furtherance of business”

0. Therefore, it is to be noted that liability to pay will result only if all the
followling conditions are satisfied:

= = There iz a supply in terms of Section 7
= = The supply is in the course of or furtherance of business

= = The supply is not exempt under Section 7{2) or Section 11(1)

31. In order to determine whether tax is payable on payment to District Mineral
Foundation following has to be tested:

= = \Whether there Is supply of goods or service by the trust to which such
payment is mada

e« = If at all there is a supply; whether such supply is in the course of or
furtherance of business of the trust?

=« Whether such supply is exempt under Section 7{2) or Section 11(1)

32. As stated above, the objective of DMF Trust is to mitigate adverse impact of
mining, to work towards welfare and development of people inhabited near
mining area and to ensure sustainable livelihood. In order to carry out the said
objective, the contribution to such fund i made by Minors. It s pertinent to note
that in lieu of such contribution made, there is no supply made by the trust to the
Applicant {L.e., as a guid pro gquo for the service is not recelved).

33. Further, as seen In Section 7, one also has to evaluate whether the supply is in
the course of business, |t (s pertinent to note that the trust is a non-profit body
organization and not involved in the course of any business, trade or commerce.
Based on the above, there is no supply made in terms of Secbon 7 therefore
liability to pay tax does not arjse.
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34. Without prefudice to the above, the Applicant wishes to state that the liability
to pay tax under reverse charge on the said payments will arise only If such
trust/fund falls under the definition of Govemment or local authority.

35. As per Section 2(53) of CGST Act, 2017, government means “Central
Government” and as per Section 2{53) of Madhya Pradesh G5T Act, government
means “State Government”. Further, the sald trust does not fall within the
dofinition of local authority which is defined under Section 2(69) of the CG5T Act,
2017

“local autharity” means—

{a) o “Panchayat” as defined in clouse (d} of article 243 of the Constitution;

(b} o “Munieipality” as defined in clause (e} of article 243P of the Constitution,

{e) @ Municipal Committee, o ZilloPorishod, a District Board, and any other
authority legally entitled ta, or entrusted by the Central Government or any Stote
Government with the controf or menagement of @ municipal or local fund;

(d) a Cantonment Board as defined in section 3 of the Cantonments Act, 2008,

fe) @ Regional Council or o District Council constituted under the Sixth Schedule o
the Constitution;

(f) & Devefopment Boord constituted under orticle 371 of the Constitution; or

fa) o Regional Council constituted under article 3714 af the Constitution;

36. It s submitted that, an autonomous trust set up for an independent purpose
do not fall under the definition of Government or local authority. At the max such
trust may fall under the definition of Governmental Authority which is defined in
Exglanation of Section 2{16) of IGST Act. The same is stated below for your
reference.

the expression “governmental authorlly” means an authority or a board or any
ather body,—

{i) set ug by an Act of Parlioment or o State Legislature; ar

(i}l estoblished by any Government,

with ninety per cent or more participation by way ef equity or cantral, to corry out
any function entrusted to @ muricipality under article 243W of the Constitution.
37. Based on above, the Applicant wishes to submit that services provided by
Governmental Authority is not covered under reverse charge and therefore the
supplier is liable to charge GST and remit to the credit of Govermment.

38. It is to be noted that the trust established under Section 98(1) of the MMDR
“ act does not fall under the definition of Government. The same is an independant
non-profit body to carry out operations entrusted te it. Since the payment i5 not
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made to government, there is no requirement of payment of G5T under reverse
charge in terms of Notification 13/2017 - Central Tax {Rate).

Contribution to National Mineral Exploration Trust

39. It is submitted that as per National Mineral Exploration Trust Rules, 2015 it is
submitted that National Mineral Explaration trust (NMET] is a trust which was set
up as a non-profit body for the purpose of detalled exploration of minerals that
would facilitate high growth in the mining sector.

40. As per Saction 9C(2) of MMDR Act, tha object of the Trust shall be to use the
funds accrued to the Trust for the purposes of reglonal and detailed exploration in
cuch manner as may be prescribed by the Central Government. The funds
accumulated with the NMET will ke utilised to step up the exploration activities.

1. The holder of 4 mining lease granted before the date of commencement of
the Mines and Minerals (Development and Regulation) Amendment Act, 20135,
shall, pay to the Trust, 2 sum equivalent to two per cent. of the royalty paid in
terms of the Second Schedule,

42, As per Notification 13/2017 Central tax (Rate], Services supplied by the
Central Government, State Government, Union territory or local authority to a
business entity excluding the specified services are chargeable to tax under
reverse charge. Therefore, the Applicant wishes to seek darification on liability to
pay tax under reverse charge on such contribution made to the funds.

43. In this regard the Applicant would like te quote Section 7 of CGST Act, 2017
As per Section 7, supply includes:

"(a) olf forms of supply of goods or services or both such as sale, transfer, barter,
exchange, licence, rental, lease or disposal mode or agreed to be made for a
consideration by o person in the course or furtherance of business”

44, Therefore, it is to be noted that liability to pay will result only if all the

following conditions are satisfied.

- = There is.a supply in terms of Section 7
= = The supply isin the course of or furtherance of business
=« The supply is not exempt under Section 7(2) or Saction 11(1)

45. In arder to determine whether tax is payable on payment made to NMET,
following has to be tested:
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« « Whether there is supply of poods or service by the trust to which such
payment is made

« = |f at all there is a supply, whether such supply is in the course of or
furtherance of business of the trust?

»  « Whether such supply is exempt under Section 7{2} or Section 11{1}

46. The Applicant would like to state that there is no supply made by the trust to
the Applicant in return of payment made to such trust (l.e., as a quid pro quo for
the service received), As stated above, the objective of the trust is exploration of
minerals that would facilitate high growth in the mining sector. There s no
service/supply made to the payee. The payment made by the Applicant is purely
in the nature of contribution and cannot be regarded as consideration.

47. Further, as seen In Section 7, one also has to evaluate whether the supplier is
in the course of business. It is pertinent to note that the trust is a non-profit body
srganization and not invelved in the course of any businass, trade orF commerce,
Based on the above, there is no supply made in terms of Section 7 therefore
liability to pay tax does not arise.

48. Without prejudice to the above, the Applicant wishes to state that the liability
to pay tax under reverse charge on the said payments will arise only if such
trust/fund falls under the definition of Government or local autharity.

49. As per Section 2{53) of CGST Act, 2017, government means “Central
Government” and as per Section 2{53} of Madhya Pradesh G5T Act, government
means “State Gowernment”. Further, the =aid trust does not fall within the
definition of lacal autharity which is defined under Section 2{63) of the CG5T Act,
2017

ocal outharity™ means—

fa) @ “Panchayat” as defined in clouse (0] of article 243 of the Constitution;

fb} a “Municipality™ as defined in clause (e) of article 243P of the Constitution;

fc}) @ Municipal Cammittee, o ZillaPorishad, o District Board, and ony other
gutharity legally entitled to, or entrusted by the Central Government or any Stale
Government with the cantrol or management of a municipal or local fund;

(i) o Cantanment Board o3 defined in section 3 of the Cantonments Act, 2006,

fe] o Regional Council or @ District Council constituted under the Sikth Schedule 10
the Constitution,

{f] @ Development Board canstituted under article 371 of the Constitution; or

(@) o Regional Council constituted under article 371A of the Constitution;
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0. Based on above, the Applicant wishes to submit that services provided by
Governmental Authority Is not covered under reverse charge and therefore the
supplier is liable to charge GST and remit to the credit of Government.

51. It is to be noted that the trust established under Section 9C(1) of the MMOR
Act does not fall under the definition of Government. The same is an independant
nan-profit body to carry out operations entrusted to it. Since the payment s not
made ta government, there is ne requirement of payment of GST under reverse
charge in terms of Natification 13/2017 — Central Tax {Rate).

Therefore, the contribution to DMF and NMET will not attract G5T under reverse
charge."
5.7 During discussion the applicant further argued that -

1. In addition to the submission given in our Application, the Applicant wishes to
quote the recent decision by Haryana Authority for Advance Ruling in the case of
Mis, Pioneer Partners, wherein it was held thin Rovalty paid tlowards mining rights
of 'stone boulders” taxable at 3% under 'revierse charge’. The extract of the relevant

ey 1y stited Below:

the serviges for the vight to e minerals including (v exploraion and
avatuation, as per sr. No 2570f the annexure appended to notification no: 11201 7-
T (Ratel, dared 2808 207 is included in group 99733under heading Y973
Henow, it artracts the same rege of ton oy on supply of Tike geods involving transfor
af fdle prgoods, As per notificetion no; 200 74 T i Rated, deated 28062007 wunder
st CCRT Ao, 200 Zand il eovresponding Siare Tax notification wnder HGST Aot
207, Sehedule - 1 the stane bondiders exiracted by thie applicant attract 3%05T
5% CGST + 23% MOST) as eovered wnder: FISN 2316 (At Se. Mo, 124 of e

s fHcutie

Hased on the shove: the Applicant wishes to submit that the entries prescribing the
rate of tax for the service code 94973 does not specifically cover the Licensing
services for the right to use minerals including its explomtion and evaluation and
therefore 1t will be covered under the residuary entry “leasing or rental services,
with or without the operator, other than (i) (i), (731 (v) and (v) above”, with

applicable tax rate as the same rate of tax as applicable on the supply of like
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soods involving transfer of tithe in goods. Accordingly, such cases. the
relevant tax rate as applicable on the underlylng natural resource woull be
applicable on the amount of royahy paid. Since, rough Diamond attracts 0.25%
GST Rate, royalty paid for mining of rough Diamonds will attract 0.5% GST Rate.

Submission in iet Mineral Fund and National

Mineral Exploration Trust

2. The Applicant wishes to submit that Section 9B and 9C of Mines and Minerals
(Development & Regulation) Act, 1957mandates that NMDC shall contribute 30%
of rovalty to District Mineral Foundation and 2% of Royalty to Natonal Mmeral

Exploration Trust.

No supply “in terms of Section 7

3. It is submitted that as per Rule 3 of District Mineral Foundation Rules, 2016 in
the state of Madhya Pradesh, Distriet Mineral Foundation (DMF) is a foundation
which shall be a Non Profit Making Trust. The objective of the toundation is

preseribed under Rule 4 as under;

"The Trnss shall prepare schemes and plans as per guidelines of the Pradhan
MantriKhanifKshetraKalvan Yoina (PMEKKY) and instrictions issued by the Stare
(ravermmeny from time te tme o emsire thelr implementation for the development

o miming affected areas,

4. As stated above, the objective of DMF Trust is to mitigate sdverse impact of
mining. In order to carry out the said objective, the contribution to such fund 15
made by Minors. It {5 pertinent to note that in lien of such contribution made, there
15 no supply made by the trust to the Applicant (i.e., 05 & quid pro quo for the

service 1% not received).

5. Also. as per National Mineral Exploration Trust Rules, 2015 it 15 submitied
that National Mineral Explomation trust (NMET) 18 2 trust which was set up a5 2
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nom-profit bady for the purpese of detailed exploration of minerals that would
facilitate high growth m the mming secior.

6. As per Section 40(2) of MMDR Act. the object of the Trust shall be to use the
funds acerued to the Trust for the purposes of regional and detailed exploration in
such manner a5 mayv he prescribed by the Central Govemment. The funds
secumulated with the NMET will be utilised to step up the exploration activities.

7. The Applicant would like to state that in the said sules for DMF and NMET,
the eolloctions are defined @5 ‘contribution” as against consideration. Also, n no
manner such contnbution made to DMF/NMET can be regarded as payment
towards service by way of rovalty or right to use minerals. Had such contribution
been towards mining rights, the same would have been retmned by State
Government. The said sum is towards benefit of the interest and benefit of persons
and areas affected by mining related operations, explomation activities and cannot

be considerad as considerntion towards mining right,

& In order o tax i particular transaction as “Supph™ under Section 7 of CUST
Act, there should be supply of poods or services agreed to be made for a
consideration. In the instant case, supply of service is missing and therefore the

manm test of levy of tax under Section 7 15 not satisfied.

M liahility under Reverse charge

Y. Without prejudice to the gbove, assuming but not admitting that there s 3
service provided by the trust in ew of contnbution made by the Applicant, the said

service will not under notified services under Reverse charge.

. As per Senal No. 5 of Notification 132017 — Central Tax (Rate), dated June
2%, 2017, the reciprent is liable to pay tax under reverse charge for following

SerVICE:
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Services supplicd by the Central Government, State Government, Union

territory or local authority to a business entity excluding, -

(i) services by the Depariment of Posts by way of speed post, express parcel post,
hfe insurance. and agency services provided to a person other than Central
Government, State Government or Unibn termritory or local authonty,

(i) services in relation to an aircraft ora vessel, nside or owside the precincts of a
port or an

pirport;

(i) transport of goods or passengers.

11. It is 1o be poted that only services supplied by Central Government, State
Government or local authorty 1 hable to tax under reverse charge. The definition
of the same are stated in Para |0 of the Application. As noted.an autonomous trust
set up for an independent purpose do not fall under the definttion ol Government or
local authority. At the max such  trust may full under the defimition of
Governmental Authority which is detined 1n Explanation of Section 2{16) of 1GST

Act, The same 15 stated below tor vour reference.

i expression U govermmental anchorite " means an authority or o board or any
pther body,—

(i) sei wp by an Act of Parliament or o State Legishatwre: or

fie} exeablishod by any Govermmon,

Wity pinety per cent or more participation by way af equity or contral, to carvy ou

Iy furetiann el riindeod 86 0a nmm'{u'p;r.l'fr_r wnder article 2430 af the Constiniion,

12, Based on sbove, the Applicant wishes 10 submit that services provided by
Governmental Authority 15 not covered under reverse charge and therefore the

supplier 1s liable to charge GST and remt 1o the ¢redit of Government.

13, Since the DME and NMET Trust [alls under the definition of Governmental
Authority and not under Government or Local Authonty, the Applicant is not liable

o pay tax wunder reverse charge on the contnibution made 10 such funds. If at all
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such contribution s taxable. 1t is the suppliet’s responsibility to charge GST and

remit the same o Government.

The Contribution made capnot_be clubbed under the valuation of Rovalty

14. Further. we would like to state that Section 15 of CGST Act, 2017 does not
miention to include value paid to thard party in the transaction value of supply. In

this regard. we would like to guote clause (b) of Section 13;

Vaduwe of supply shall inelude amv amonnt that the supplier is lable 0 pay in
redation to sueh supphe bur which has been incurved by the recipient of the supply
and oy inclided in the price actually paid or payvable for the goods or services or

hastin:

15. In the instamt case, the Govermment 8 not liable to incur the cost of
development of people near mining area. The cost has to be bome by mning lease
holder. There is no diversion of cost by suppher of rovalty service to the recipent
L, lessee AL, the first place contiibution to trusts 1s not for obtaming minimg rights
but is towards interest and benefit of affected people and for exploration activities,
Therefore. the payment made to trust cannot be linked to mining nghts and canno

be included in the valuation of rovalty.

16. Further, it 15 submitted that even the Sectoral FAQs only talk sbout rovalty
paid under “Licensing services for the right o use minerals including s
explavation and evalugtion™. Contichution to DME/NMET  Trusts are not
mentioned under such services in FAQ, Therefore, the same is not liable to GST

under reverse charge,

17, We reguest your good office 10 comsader our above submissions and pass such

other orders and direchons as may be deemed proper and necessary.
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6. CONCERNED OFFICER'S VIEW POINT: The Concerned Officer in his view submiited thal
the service by way of granting of license to extract mingrals is classified under Tarfl
Heading 99733 mnd the additional contributions made to DMF and NMET are nothing but
additions to the royalty and shall be treated under addition of value of origmal supply.

7. DISCUSSIONS AND FINDINGS:

The arguments and assertions made by the applicant slong with supporting case law and the
documents in support of such claims were studied and the following are noted:

Regarding the first question of the applicant as to the classification and taxability and the
applicability of reverse charge on the mining lease provided by the Central Government fo
the applicant, the following points are worth noting:

7.1 0 is clear that the supply made by the povermment, i.e. the right 10 ming the resources
is taxahle under Section 9 of the Act and is within the meaning of the term “supply’ as
covered by Section 7. That, in order to classifv a8 a supply, two important conditions
nre to e met, First, it should be in the course or furtheranee of business. It must also
be noted thar as per Section 2(17), mter alin, any activity ondertaken by the Central
Government in which they are engaged as public suthorities shall be deemed to be a
business. Henee, the rovalty recetved by the Government in lieu of the mining nghts
shall also be deemed to be for business purposes.

7.2 Furthermore, this 15 a senice which &5 provided by the Central Government 10 the
applicant being a business entity, and is therefore liable to be paid by the recipient
under reverse charge, in terms of Sr. No, 3 of Notification No. 132007 — CT (Rate)
dated 28.06.2017. Hence, the said serviee is taxable under reverse charge hasis,

7.3 Regarding the additional jsswe raised by the applicant afierthe filing of the
application, that the rovalty i= profit a prendre andhence not liable to tax under the
GST Act cannot be aceepted because the said lease is for mining of minerals and the
mun product of themining 1s the mingral ove. The extraction of mineral cm.'htl'i:!'!g the
maimactivity and product and the royalty is paid onthe activity of extroctionand usage
af the mineral ore soextracted, this does not amoont 10 anadditional benefit oul of the
main transaction being something else andhence the rovalty would not amount fo
profit a prendre; The judgments relied upon by the applicant have no application to
thetransactions of the applicant as the main activity is extraction ofmineral ore for
which royalty is paad.

7.4 Resarding classification of services, the following points are noted:

g, The Annexure to the Notification No. 117220017 - Cenmral Tax (Rate) dated
2H.06,2007 which preseribed the Service Accounting Code for each type of
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service pives the following services which are relevant to the transaction of the
applicant. They arg:

Heading 94973 Leasing or rental services with or without eperator

= : : |
Ciroup Leasing or rental services concerning machinery and equipment
0o71] with or without operator
Croup l-::um'ng or rental services concerning other goods
Ly
Ciroup Leasing services for the nght to use intellectual property and

OIS | similar products

Since the service roceived by the applicant is not covered under Group 99731 or
Group 99732 and hence it mav get covered under Group 99733, ie. leasing
service for the right 1o use “other sumilar products®

7.5 Additionally, as per the pmdelines on the Scheme of Classification issued by the
Central Board of Indircet Taxes and Customs, the classification of this service is
clarified under the ahove mentioned hemting, f.¢. 99733 only, In this respect. the
relevant entry from the guidelines is reproduced below!

9GTIIT

Licensing services for vight fo use mineraly including itsexploration and evaluation
Thiv service code inefudes licensing services for the right to use, mineralexploration
amd evaluation information, such as mineral exploration for petrodewm, natiral gas
s noi-petralewn deposiis

From the above, it hecomes clear that the services recetved by the applicant is of the
above nature only, and it shall be classified under heading Y7317,

7.6 Coming to the izsue whether the license to extract mineral ore and also the right o use
such minerals extracted is a leasing or rental service, it is clear that what is supplied
by the Govemment is the service by way of license toextract and use mineral ores and
that is not covered by any specific entriesin the serial no. 17 of the Notification amd
hence falls under the residualentry.

7.7 Regarding the question who 15 lisble to puy the above tax, NotificationNe. 132017
Central Tax (Rate) dated 28.00.2017 stipulates in Serial No.3, that the tax leviable
under section 9 of the CGST Act shall be paid onreverse charge hasis by the recipient
of such services, and the entry reads asunder:

sk 'f-"ulL'gnf} Dfﬂupp[y of Services Supplier of | Recipiem  of
N Service Service
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| 5 [Services supplied by the Central | Central | Any business
Government, State Government. Union | Govermment, | entity  located
Termitory or Local Authority to @ busingss | State in the taxable
entity, excluding — Governmenl, territory
Unton  Termritory
{1} Renting of immovable property. e lieh
i authonty

{2} Services specitied below-

(1) Services by Depanment of
Posts by way of speed
post, express parcel post,
life insurance, and agency
services provided o a
person other than Central

Ciovernment, T (S
Government  or  Lnion
Territory or [l
authorty,

(1) Services in relation to an
atrctafl or a vessel, mside
or outside the precinets of
a pOrT O an airport

{ui)]  Transportation of goods or

Passcigers

7.5 8ince the transaction is between the State Govemment and the applicant and the
services are supplied by the state povernment to the applicant which is a business entity,
and the transaction being a supply not covered under the exception, the applicant being
the recipient of such serviee shull have to pay tax on the said supply under reverse charge
mechanism as per Notification No. 1372007 — Ceniral Tax (Rate) dated 28062017,

Now, coming 1o the second iscue of taxability of the contributions made to District

Mineral Foundation (DMF) and the National Mineral Exploration Trust (NMDT), we note
that:

7.9 The first guestion is whether such sctivity is liable w0 GST in the first place or not. In
order for an activity 10 be charged 1o tax, it must fall within the meaning of “supply’ as
defined by Section 7 of the CGST Act, 2017, That, the Section 7 makes it clear that any
utivity shall be called supply only if it fulfills two important conditions:

A) Tt should be in the course of or furtherance of business
B 1t should be for a consideration

THP o the case of contributions made © the DMF and NMET, it is important to note that
the applicant is a recipient of this service, and not the supplier. Since it is an inward
supply lor the appheant and not the outward supply, it becomes important to judge the
xability of the transaction from the point of view of the supplier, and not the I‘Ei.‘-;pj.l."l"ll.
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This etands true regardless of whether the piven supply 18 subject o reverse charge
mechanism. In other words, whether or not something is taxable must be examined from
the point of view of the supplier, even if the tax Lability thereon falls upon the recipient
under Section 9 of the Act.

7.11  Thus. in the given comtext, it is important to question whether the transaction or
activity carried owl by the DMF or NMET falls in the purview of “supply™ within the
meaning of it as preseribed by Section 7 of the CGST Act and MP SGST Act, 2017, As
mentioned earlier, any activity or transaction can be called a swpply if it fulfils certain
important conditions, 1.¢. it must be for a consideration and it must be in the coursc o
furtherance of business.

712 Regarding the question of whether the activities carried out by the DMF or NMET are
to be considered for the purposes of business, we refer to Seotion 2(17) of the CGST Act,
which defines the term ‘business” as follows:

{70 Buvinesy " ineludey—

fa) Anv trade. commerce, mannfacture, profession, vocaiion, adveniure, wager or any
other similar goetivity, whether or nor it s for a peeundary benefit;

by Any activity or transgction in conmection with or incidenial or ancillarveg sub-
clanse fa),

fe) Any aetivity or fransacition in the natire of sub-clause fa), whether ormot there i
vadune, fregueney, coniinily or regudar(iv of such iransaction;

i) Supply or acquisition of geods including copital goads and services meonneciion
witl commencement or losure of business;

fe) Provision by a club, association, secictv. or any such body (lov asubscripiion or
ary ather considerarion) of the factlites or benefits to its members;

(f) Admnssion, forg consideration, of persons Ip any premises;

fgr Services suppliod by a porson as the holder of an office which has beanaccepted
M ki dn the course or furtheranee of by trade, profession or vocalion:

th) Services provided by a race club by way of totalisator or a license to book maker
o sneely ofwhe and

(i Ay activity or transaction wedertaken by the Central Governmeni, aStaie
Government or any local authorine in which they are engaged as publicauthorities:

[ view of nbove, the applicant’s first contention that these are trusts set up by an Act
and are working for non-profit purposes 15 not relevant. This 15 because the term
“husiness” includes any trade, commerce ete. “whether or not it is lor a pecuniary
benelil” in terms of Section 2(17).

713 But before even judging whether activities undertaken by the DMF and NMET are for
business purposes or not, we have (o understand that the underiving service s nol actually
peing provided by these trusts, but rather the paviments made to these trusts 15 nothing but
additon 0 rovalty itself. Thar is 1o say, such payments are part of the onginal sapply
ptselt. The ariginal supply, i.e. the mining nghts mven by the Central Govermment 10 the
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applicant was for a consideration payable in the form of rovalty. Tt can be scen that the
payments made to the DMF -and the NMET are also part of the same royalty. and
consideration pad in respect of the same supply

7.14  Tor this purpose, the definition of *consideration’ is important, and it is defined in the
Act as follows:

“( onsideration " inrelation to the supply of goods or services or both inclwbes—

fud Any pavment made or-to be made, whether in money or atherwise, in respect of, in
response to, or for the inducement of. the supply af goads ar services oF bath, whether
by the recipient or by any ather person but shall mot include any subsidy given by the
Central Governmen! ora Stafe Government;

7.1%  The first question is whether the payment made w the DMF and NMET are ‘in
respect of. in response to. or for the inducement of, the supply of service by way of
sranting leasing rights’? For this purpose, we may note the provisions of the MMDR Act.
1457 which provides for the pavment of rovally as well as the contributions made to the
DMEF and the NMET, It is interesting (o note that, as per Section 9 of the MMDR Act, the
pavment of royalty is “in respect of the mineruls removed by the holder of the mining
rights. The sad Section Y is reproduced here —

9 Rovaltles in vespect af mining leases,—(1) The helder of o mining leave granted
hetore thecommencement of this Act shall, notwithsianding anything confained in the
insirnment of lease or in anvlaw in force at such commencement, pay rovalty in
respect_of any minerad removed or consumed Bvlim or by his agent, manager,

.:ri:pfﬂj O, CERTtra Gl .'.'uh-nrr:a:.'.'r.':.'_fr‘r.:rrr:l e fevised area

I is worth noting that the pavment of rovalty is deseribed as being “in respect of” the
miner] removed or consumed by the holder of the mining nghts. Therefore, it 18 no
doubt a consideration for the said mining nights.

7.14  Further. Section 9B and Section 9C of the MMDR Act, which talk about contributions
made 0 the DMF and the NMET, state that such contributions are to be made by the
halder of the mining rights “in addition fo the rovaliy™. Sinee the said Sections 9B and 9C
use the word “in addition to the rovalty’, these contributions are also in the natore of
rovalty and as such are to be treated just like they were royalty, Per this view, the
amounts pavahble to DMF and NMET are nothing but payments of rovalty, albeit by a
different nome.

b O iz .-'|'.'|th|.!ril;|.r 15 ol the view that money payable to the DMF ind the MMET may he

treated as nothing but movalty itself, since these contributions are described as being “in

addition w” the pavmen of rovalty, which itself 15 “in respect of” the mining righis. As

such, therefore, such amounts are paid in respect of mining rights and the said supply 15

already deemed fo be taxable under reverse charge basis,
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71%  Further support for this view comes from the intent behind the contributions to be
made to these trusts. The intention behind setting up these trusts is to rehabilitate 1_|1r.'
aftected areas and the affected people as o result of the mining operations being carmied
out. Had the government not started these trusts, the onus of rebabilitation would fall on
the government itself, and as such would result in an additional cost directly rr:laTE:_j_m
rovirlty. By way of such contributions, the government has transferred such responsility
and cost thereof 10 the recipient, i.e. the spplicant in this case. It should be seen that under
regular valuation rules of GST, il any amount which the supplier is liable to pay has been
incurred by the recipient, then such amount would also be added 10 the value of supply.
While there is no leeal liability on the government in this case, the intent behind such
contribution is the same, i.e. to pass on the liability of the supplier to the recipient. In
other words, if no such funds were set up. then the government might be f‘-"[TFd b
incrense the royalty itself in order to meet the cost for rebabilitation. Therefore, the intent
hehind such contributions is clear, and therefore it is nothing but an addition to royalty.

8. RULING
81 In respect of the first question raised by the Applicant regarding the classification of
service by way of granting of license to extract minerals, we rule that the said service shall be

]

classified wnder Teritt Heading 99733,

82 In respeet of the second question raised by the Applicant regarding the taxability or
otherwise of the additional contributions made to DMF and NMET, we rule that the said
contributions are nothmg but additions to the royalty payable for the original supply itsell,
and is therefore lishle to be added 10 the value of the onginal supply and treated accordingly
fin the purposes ol GST.

8.3 Thisruling is valid subject 1o the provisions under section 103(2) until and
unless declared void under Section 104 1) of the GST Act.

. {_j,
RAJIV AGRAWAL MANOJ mm CHOUBEY
(MEMBER) (MEMBER)
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