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Mature of activity(s) {proposed / present)
in respect of which advance ruling sought

& Category Bervice provision

B | Description (in brief) Itis a whally owned subsidiary of Sabre Asia Pacific Pte.
Led. (hereinafter referred to as Sabre APAC, a leading
provider of fravel solutions and services across the glotbe,

et ]

[ssue/s on which advance ruling required | (v) determination af the liability te pay bax on any goods
ar services or both |

T e S

Hanfz) on which advance ruling is | As reproduced in para 01 of the Procosdings below.

FROCEEDINGS

tkection 98 of the Central Goods and Services Tax Act, 2017 and the Maharashira Goods and
! Services Tax Act, 2007

e present application has been filed under section 97 of the Central Coods and Services Tax Act,

MGST Act”™ | by Sabre Travel Network India Pyt Led, the applicant, seeking an advanoe ruling in respect of
the following question.

“Wietler t srarketirg, promebion and dstnbotion sermees (lersinafler referred 10 a5 He "Said Seroices”)
preavided by Sabre India fo Sabre APAC wonld be saibject fo fax pnader e Central Gogds & Services Tax Act 2007 and
Hie Malurrashibrn Goods & Servives Tax Act 20057 (Teereinafler referred o aa ® Soid Ta Acts" ) or would remain excluded
il thie amid Acts s e said actioitics gealify o export of sermice e occordinee o Sechion 2060 of the Integrated
Goods aid Servce Tax Act 2007 read wath Her swid Tax Acke?™

At the outset, we would like to make it clear that the provisions of both the COST Act and the GST
Act are the same except for cerlain provisions, Therefore, unless a mention Is specifically made to such
dissimilar provisions, a reference to the CGST Act would also mean a reference (o the same provision under
the MGST Act. Further to the earlier, henceforth for the purposes of this Advance Ruling, a reference to such
a similar provision under the COST Act / MGST Act would be mentioned as being under the “GST Act”,

nz. FACTS AND CONTENTION - AS PER THE APFLICANT
The submission {Brief facts of the case), a5 reproduced verbating, could be seen thas -

STATEMENT OF RELEVANT FACTS FIAVENG A BEARING O THE QUESTICNS 0N WIEICHT AT ANCE BLILING 15
REQUIRED




A CKGROLMNE,
A Sabee Travel Mebwork (India) Pyt Lid. (horanatber reterred bo s 'Applicant/ Sabre India’), gituated at Tdth Floor,

Urmi Estale, 85, Ganpatran Kadam Marg, Mumbsi - 400013, & a private limited company incorporated under the
Companies Act, 1956 1t is a wholly owned subsidiary of Sabre Asia Pacific Pre. Lid. (hensinafter neferred to as Sabre
AP AT, a leading provider of travel scbutions and seevices across the globe.
B. Sabre GLEL Inc., an affiliate of Sabre APAC and Sabre India, has developed a global distribution system which uses
a Computer Reservation System Software {'CRS Software’) which it ewns and operates. The said CRS Software performs
various functions including airline seat resarvations, scheduling, tooking for a variety of air, car.amd hobel services,
automated tcketing and lare displays, etc.
€, Salwe GLOL Inc, had granted o Sabee Marketing Mederland BV, & non-sechesive dght to market and promate the
CPS Sedtware cataido the Urnited States, which it had subsequently sub-licensed 1o Sabre APAC - located in Abacus
Flaza, 3 Tampines Central 1, #08-01, Singapore 529540 - for specified Asia Padific jurisdictions. Sabre APAC has furthes
boen authorizad ko sub-license certain parts of its marketing rights and ebligations to local-country distributors éngaged
i the marketing and promsiom of CRS Software,
D, Accorditgly, the Applicant has obkained a non-evclusove, royalty-free right and loense From it parent company 1a,
Sabre APAC, o distribute the CRS Software in India vide a Marketing Agreement dated 31 Ocbolber 2006 with efect
from 0 April 2006, Pursuant te the soid Agrovment, the Applicant has beon appointed as the Mational Markoting
Company to conduct marketing and promotion of access af fhe CFS Sofivrars in end subseriber's viz, travel agent in
India, Hereto ansnexed and marked as "Exhilil A" lsa copy of the Marketing Agreament dated 31 October 2016,
E. Tha scope of the wervices provided by the Applicant under the terms of the said Marketing Agroement ane
| Marketing services including advertising, identifying potential customers, identifying business opportunitios
demonstrating offerings;
i} Consultancy and provision of indormation services;

ehdarketing support services, including PR, promotions, sponsorship, and special everits arsd tradde shanes, and
qther services necessary or advisatie to perforn its obligations ureer the said

A rricid arid | _'.pl_hrll.l

tha above, the Applicant undertakes the following activities in relation to the markesing and promotion
ed by them undar the Marketing Agreement dated 31 October 3

. while marketing access to the CRS Soffware, the sales team of the Applicant approaches patential
India to whom they explain the features of the CRS Software and the flecibiity of same fo integrate with
A subscriber's system for smeath furctioning; Thereafier, in the event of a positive response; the Applicant
wie gitdentials and the usiness potenilal of the sabacriter o whem il proposes to markit the CRS Software; Based
i @inizaticnal and workilew analyss of the subseribor and following a background check of thisr prior aclivities,
‘g tolicant boga on & request into the system through the website maintained by Ssbre APAC called Subscriber
Commurication Management Spatem. This & an automated process wherein a request is placed by the Applicant
create a Peeude City Code; Simultaneously, provided the subscriber agrees to use the CRS Software, order fotme are
callected from them 1o begin the process for activation of the CRS Scitware following the creation af e Peeudn City
Code; If the subscriber meets all the crieHon sel forth by Sakbra APAC For subscripion, it s reglstered suecessfully and
a Peesdo City Code is allotted in tts Favor. Cmee the Code is allotied and the setup is aciivated, the Applicant's englneers
install mser inberlaces to access the CRS Sallware in the subscriber's oompuler systems,

[ this manner, once the organizational and workilow analysis is complela, the Applicant underiakes reporting of
the resalts in the Subsoiber Communication Management Systemn owned by Sabre APAC Corsequently, the scouting
of potential subseribers and the said organizational and workflow analysis of such potential subscribors are the
daotiverahles by the Applicant which is submitted in the SCMS system in the form of a non-binding request.

Heredn, the resporsibility of the Applicant, stands completed on the identification of the potential subscribers o
Sahre APAC. Subsequently, their responsihility of providing marketing support gervices {o.f. installotion of Inieriaces
ks the CRS Software, cotsuliancy, assistance, provision of information services, #c.) relating ko the CRS System arises
only once Sabre APAC decides o accept the potential customers based on the analysiz provided by the Applicam.

Thiis, hased on the analysis of the subscriber's business provided by the Applicard, Sabre APAL fmakes a decision on
whether or mot b allod a Pseudo City Code 1o the potential sulbscribor and it 3 only following an atfirmative decision
that the Applicant's engineens install user interfaces o access the CRS Software in the subscriber's compu ber spsbema,
Tha decision to perm |t the subscribar's to have access o the CRS Software is based on the inernal criterion set forth by
Sabre APAC and the Applicant 5 net invelved in the decision making process

. Marketing Support Services pursyant to the Marketing Agreement:

Additonally, the Applicant also underiakes sales promoton and marketing support activilles Lo advance L

business of Sabee APAC in India. This incledes marketing suppirt services such as PR, promotions, sponsorship,

special evens and rade shows, as well asany piher services necesssry b poerform its obligations undar the Marketing
ment. Swch services are provided vith the aim In maks the CRS Software the reservation system of chilee for
subseribers and to strengthon the subseribers brust in the brand Sabre' s0 as bo augment Sabra APACs budiness in

Irudia.

H. The entire pamut of services are provided i an inegrated manner fo Sabre APAC, and for consideralion the

Applicart raises a consolidated monthly frvosce tos {lee fees to be received from Sabre AFAC for all the services

rendered to them, The said foes, which is received in the form of cotvertible foreign exchange, is caloulated o o cost




plus & mark-up hasis as per the berms of the said Marketing Agreement, Further, the amount so recarved s in
accordance b the domiestic anm's Jength requirements under the local Hansler pricing laws. Hereto annexed and

marked as "Exhibit B* are sample copies of invoices issued o Sabre APAC

L Basks the above facts, the various roles and responsibilities of the Applicant and Sabee AFAC Under the Marketing

Apreement dated 31 October 2016 are distinguished below:

| E;. Functions Dutics of Sabre APAC Dwtiss of Applicant
o
"1 | Strategic Mannang, formalatng, and | Mo participation of B Apploan.
| Mwm’:mt -p||[||m-.11hli.m ol busimess Eﬂﬂl.l and
funchions wigiom ivter alia hased on inpats from
il Applicant
2 | Engagmg Directly erders @i conizact wilh | The ApICHn wousl provide minrmation for purpase
distribulors national  marketng  companies S | ol identifyiong the polvial customess b facilitae
||-|.;||,|\I:'-|1.E prarineTs pnderiake varicas sorvioes mclud."l;g, Liewrme of UG Software within the tl'Tlﬂl:ﬁ'l.'l‘ll"dlﬂ and
aid reseliers markeling ol the CRS  sofiware, | abio provide marketing sapport once the subscribers
sy pport services, PR promuotion, ebt are registered succossfully. Further, the Agplicanst
wiould aten help Sabre APAC in disseminating detatls
of CRS Software fhrough promobions, spenseaships,
oic.
3| Fightto markel CRS | Sabre AFAC has bven subikensed the | The Appiscant has been granted the ron-exclusive right
| Bodrware within the | right o market and pramote CRS | f0 market anit promote CES Software within the

Axin Pacdic mgian

woftvean: withm the Asia Packic fegion,
It has ako besn sob-licersed ks
macketing Subscriier aFTCements are
righta s kecabcountry entered ks iy
the Apmlicant disirbutor.

ferritery of Indin, Pursiant the same, the Applicant
idungifics potential customess, demenstrates afferings.
L]

Ir combext with the scope and caplanation of Para 23
anid 24 of the sasd agreement. it s evidleny that the
applicant has the oght 8o negotlate and exstate
aprecist s wilh Subscribers,

Suhscribers apreement entered ine by e Appocant in

&5 own naswe and o ks own socpund clanses
seferred pertning w0 U centives and ather benekits
that Salre Inadiy may effer e Uhe Sulsoribers vie, travel
agents anel athars who may ward b uee the CRES. This
is bevause the vse ol CRS & generally free and thee s
nedlung of sigrificarce parmally charged by Sabwe
brulia af Sabre APAC jor megisiration of subscrberns

on marke  hemds,
fompetkors, . el
new'  prioducts and
swrvces i the
Terrilory

received [ram the Apphicani

orgamigation, any political firancal,  kepsbitive,
incdustrial or ber ewenls inowitidn the presoribod
vty of lndia,

¥ | Provade  inputs as  and  when | Attend to proshuct and services related quieries of the
specifically sought by the Applcan poeniial and evisting subscribess o and when
required. |
% | Comsulhncy Tasis (i business amalyaim undertaken | The Applcant b requirsd o provids consultancy amd
Services by the Applicani, Sahre APAC males a | provison of imfsrmatian serices i relstion b pateniisl
decision on whelber ar ot b allol the | custorwes.
[apudo Ty Code
fi Acceplance o | Subscriber applications are scoephed or | Mo participation of the of Applicant excepl s a
rejections Sebsoriber | evjected directly by Labee APAC atits | comenunecatian channel where requirss] by Saboe
Application sk aliscebion APHC
7 | Execution of | Aoces Io the CRS Sodtware, by (hw | [he Applicant privices marketing suppea services in
enpliacts swith | allotmentof Pseudo CRS Software City | refaticn to wihich may isclode grievance reelnzagal
CUsKTIRTS Coide, @ pesmitted by Sabre APAL mervice, ropain and namlenance ServETs, e
[ Fromuatsnal Treodved, as may b feguined on case | Use ol any amd el edvertising and  peomaticn
Ackivity i cany bais fechniques, sorvice asd sopport. promostion materisls,
participation in trasde shows, spensership services, o
q Advising on | Formmlabom and  adoption @l | Advise Sabre APALC on anmy changes in marke,
marketing strategies | strategies, based om inputs of the | sepanization, any  palitical fimancial, legislities,
and  becal  arket | Applivant indhastrial o other events i within the prescribed
covrid it termiorny of Irklia
0 | Trowide sndormation | Decision naking based on mputs | Advise Sabre APAT on any changes = masket,




{. Further, Article 11 of the Agreement provides that there is no parinership or agency activity performed by the
applicant. The relevant Article is reproduced as below for ready reference:
ARTICLE 11

Mo Purtnersbipd gericy Noethdng in tisagresnizn! is infended do or shell operate o ereals o partuersiup or joint perchure of ony kind

Iebreven Sibwe A PAC ind Sakre il o i muthesize pidher Sehre A PAC or Sebre [nfia fo act as an agent for e other, aed et

Sabvre A FAC 0r Sabre Indin skl hute dutherdty 1o act i the mame or or behelf of or otherteise to Sind e other in amy may (incinding,

witheud Minitation, the making of mey representodion o warranty, e asmmption of any obiigalion ar liadilihy druf B exereise of

any rigld or pooer),

K. Thus, the relationship of the Applicant and Sabre APAC established by the Agreement is on principal 1o prrinucipal
basis and there 5 no relationship by way of an agmnt, broker or any other person by whatever name called and
therefore, services provided by the Applicant to Sabre APAC are the main service provided by the applicand o Sabeo
APAC onapplicant’s owe accoant.

L In lighi of the aforasaid facts. the Applicant secks o determine the liability o pay fax on services refderad by the
Applicant to Sabre APAC under the Marketing Agrecnsent dated 31 October 2016 and 1o obtain a ruling with regard
b the following questions of law as mentioned in Annesure [ ko this application and accordingly submits this
application before the Hon'bla Authority for Advance Rubing.

Grominds {or Application Interpretation of law in respect of the questions an which advance ruling i soughl

The Applicant makes the fellowing factieal and legal submissions 10 Falatien be the aboresaid guestlons:
The Applicant is a registorad Gonds and Service Tax (hereinafter referred 10 as 'O5T7) assesse holding registration
cortdficate bearing ro. 27 AAACA4RMHIZR and is engaged in the business of providing marketing, promotion arsd
distribation services 1o Sabre APAC
As per the definition of "Advance Ruling’ under Section 93a} of the Central Gands and Service Tax Act, 2017 (hereinaiter
refiorred o as "CGST Act’), an Applicant already engaped m business activities can seck an advance ruling in respect of
mathers of questions specified in Section %92} of the CGST Ac, In elation to the supply uf goods cither proposed 1o be
undortaken or is already beEng undertaken by the Applicant. Thus, an sdvanse ruling can also be sought on the sctivity
uf supply of marketing and promotion services being undertaken by the Applicant.
Purthor, the Applicant submizs that thegquestion foe which anadvance raling s sought in the presant case, 15 not peniding
before any Goods and Service tax Offwer, the Appellate Tribunal or any Court. Further, o best of knowledpe of the
__Applicant, the said guestion of law has not already been diecided by the Appallate Tribanal o any court. As aresull, the
acichon &s prescribed under Section 942} of the CGST Act with respect o issues already pending of decided under

Piaravigiong of the COST Act wiould not apply m the presen| case.

he. in accordance with the legal provisions under Chapter XVILof the CGST Act 2017 the Applicant is of the

he present Application to 'determi the liability o poy fas on services’ as prescribod under Section $7(2)(e}

AT Act s maimdainatde before the Aathority
IS INTERPRETATION OF LAW AND FACTS

wal question raised by the Applicant is whether the the markefing, promotion and distribution secvices
r referred fo ks "Said activities’) provided by the Appiicant o Sabre APAC would ba subject o tax urddar the

S o & Services Tax Act 2017 and the Maharashtra Goods & Services Tax Act X7 (hereinafer referred 0 a5

EMLF e Acts®) o would remain excluded under the said bax ACTs as the said sctivites qualily as export of service in
segi#rlaryce with Section 2[6) of the Integrated Geods & Serviees Tas Act 2017 readd with the Said Tox Acis. In other wards
e question is as 1o whether the said activities provided 1o Eabire APAC gualifies a8 an sxport of service in accordance
s Section 2(5} of the [ntegraied Goods and Service Tax Act 017 {hersinafter refeveed oas TGST Acl’) read with Section
16 o the said Ack e &8 o come under the definition of "zero rated supplies” which are eligibie to qualify as export
sarvices and tharefore remain excluded under the provision of the Said Tax Acts read with the 1G5T Act
I Fietherance of the facts explained above, the Applicant wishes to draw kind attention toSABRE the facts and the maore
sperific question of law on which the applicant craves for an Advance ruling, viz-

I WHETHER THE SERVICES RENDERED BY SABRE INDEA TO SARRE ATAC QUALIFY POR
EXCLUSION UNDER THE 5AI0 ACTS AS AN EXPORT OF SERVICE:

11 I vlow of the stabement of facts given above, the Applicant is of the view that the vanious services rencdered
by them b5 Sabre APAC would remain excluded From the Sald Acts since the same would qualify a3 export of services
as defiped under Section 2(6) of the Integrated Goods and Service Tax Act, 2007 {hereinafter referred to as TOST Act)
read with the satd Acts. In oeder o substanbiate the said proposition it is necessary in explain the provisions prescribal
undar the GST law which are aralyzed as follows:
12 It &5 submitted that under the GST Act, the eilpibllity 1o o of any sclivity s dependent on heo aspects, vis.
whather it is taxabhe under the provisions of the GET Acts and secondly whether the samo & aligible for any exclusion
for purpase of txathon under the GST Acts. Accordingly, it is noressary to first ikdentify the taxability of the services
arder CET Acts and further the parameters for ary exclosion from tax as anc apphicable in the facts and circumstances
of the present case
1.3 Determination af taxability:
15T It Is submitted that as opposed o the erstwhile indirect tax regeme where the Laxable event was ideniified o
specific events such as manofacture, sale or provision of service; pnler the provisons of the GST Acts, all such evenes
have been subsumed under the singhe umbrella of supply as prescribad wider Section 7 of the CGET Act.

4



132 Tt is submitted that for a service to qualify as supply under Section 7 of the CGST Act, It is necessary for the
provigion of the same to ooour in the normal eowrae of business and within the toable tferritory of India, The barden of
tax is only on the final consumer. Further the scheme of the Acts is that no 1axes should be exported outside the erriory
of Iredian. The charge under the Acts is not on business bt an the consumer, and being a destination based Consunpion
taw the place of supply of goods er services plays a vital role in determining the o gildbity ot
133 Based om ihe lacis presented above, the objective and the intent of the parties under the Marketing Agreement
dated T Cickober 2016 is that the services ave to bo tendered by the Applicant from India fo Sabre APAC situated in
Singapore. This Is an inter-state supply as defined under Sec 13 of the IGST Act, 2017 read with Sec 2(57) of the CGST
Act, 217, A reference would have 1o be made to the definition of ‘export of services’ under Section 2(6) of the Integrated
CGeods and Service Tax Act 207 (hereinafber referved to as TOST Act).
14 Euchagion from Tax
14.1 Further, in light of the above, the inckdnee of GST will follow the destination principle and the ta reverae
will accrue to the state whers the geods or services are consumed. Foe this reason only, specific provisions P baen
framed urcher the [GST Act for the determination of B plice of consumption of goosds and services. Inthis marmer, for
e sapply of any services wbere the location of the supplisre or the Bcation of the recipient is located outside Tndla, the
place of supply would be determined as per SABR Section 13 of the [GST Act. The sabd provision reads as Eollows:
13. (1) The previshons of this section shll apply 1o deteraiing e place of suppiy of services whene the Jocation af the supplier of
sermors ar the [ocabion af e recipient of seroices s nrfanide [rilie.
(21 The place of supply of services except the services specified in sub-sections (3 to (130 shall e the location of the
recipienl of services:
Provided vt sfire fee location of Bie recipiend of services is ol svmilable fo the ordingry course of bisiness, the place of sipply
siuedl be the locadtan of the arpplier af sermines,

feapliasis supplied]

142 Asaresult, in cases where the location of the supplier i in Iisdla and that of the recipient is culside India, the
place of supply of services shall be the location of the recipiont of services,
1.5 Applicability of the exclusion from fax im the present case:
151 In view of the above, & faxable service providid by a person in India would be subject to lax only when in
accardance with the aforesaid rules menticesed in para 1.4 above has been consumed in India and ret whar il has baen
consumed outside the territorinl boundarics of India. Consaquently, wherse the services are provided from India and
_ consumed outside Indla, they said activities would he excluded from taxation if thyy satisty the test 45 export of services
“mmer Soction 206) of the 1GST Act. The said provision defines export of services as under:
rl of seredoes suming Hie siqply af amy seroice i,
e sieppelier of sevtiice & located in Diding
i recipiimt of serwice i loended qutgide brat;
i jeiace of suprplyy off seredie 1= medsine Ineding
gyl for such servic iy beers wrceimed by Hie saygrplicer af serrdor in cearmerhible g exidsamg, ond
eupptier af ammier mnd Hee recipien] af sermice are nod aerely estoblishwents of @ distinct person in acroraane gxth
voienaiton T ds Section 87
term ‘establishment of distinet persons’ has been explained in explaration 1 under Section & o tha 1C5T At

iz 1 == For die prirposes of fiws Acl, aviere a perso s, -

o pstahlisfraent én Gt gral aey oter esdebiishanrd ot Judis

it o extailishamend i a shate or Llofon derrilery amd iy nffeer pehafifidleine il caitcide Bt Sleke or Umlon fermtory: or

Wi} an establishmsend i 0 State o Llrion herritory and ang ofer estabdestment being @ bisiness vertical regrsbered spithin
Shade or Lhinn territery. then siadr estairlisiumeicts sl be tranted os estublesfanends of distinc? persoss.

1.5.2 Taking the above intu consideration, if is nslevang to examine the conditions for eport of services as preserbed
unider Section 200) of the IGST Act in the present case:

i} The supplier of service i located (n Tndia: The Applican! is a service provider becated in India and all il distinet

branches are located within the territary of India as well, Further, the Applicant has obtained GST registration lor each

of the distinct locaiions as per the provisions of the CGST At

i) Thie reviphent of serviceis bocased outside India: As por the Marketing Agreeniend dated 31 Octaber M A the Applicant

has a contractual obligation s provide seevicos to Sabre APAC located al Abacas Flaza, 3 Tamplnes Central 1, Abacus

= GABRE Plaza, #0R-01, Singapore 529540, Thus, the recipient of services 5 komted cubside India, The expression

Bncation autside [ndia® for a2 service receiver has been defired in Sec 2(70) of CGST Act, 2017 and reads as follows.

1) mofrere o sapply ds receioed of o place of husiorss for akich the regrstnition fus been ot e, tine Jocwdian of siech place of busiress;

fie} adfrere & gupply &5 reoefred ot piace ober T B place of resiness for ahidr regestrmtion fius brer odtnivnes] [ [Exed exdninfafasicnd

elseroture), tre Iombion of such foed estahlisfrasa

{1 idrene i sepphy i receioved &) mowe e one emtablighment, whetfer e plice of rctinge oF fived ssteblishinent. e tocation of

Hae cxkablishncint urost directly converned with fie recempt of fee supply: ared () in absercr of s plages, e decathor af e wsiml

place of resikemee af s eciient;

In ihe facts of fhe cass, the Certificate of Hegistration for Sabre APAC s at its registered office in Abacus Plaza, 3

Tampines Central 1, Abacus Flaza, #08-01, Singapare 529540 and is evidenced by the same copy of which Is aitackhed as

Exliibit-c

iii) The place of supply of services 15 outsade India: (e services are provided by the_Applicant to Sabee APAC. As por

Section 13{2) of the IGST Act, the place of supply of sirvices shall be the location of the recipient of sorvices. Sabre AFAL

ks located in Singapors. Consequently, as the recipient i3 locatid in Singapore, the services shall be comslibared bo be

H




supplied in Singapore. Thas, the place of supply of services is outside India. A copy of the GST negistralion certificate
fssued i the Applicants is attached as Exhibit-D and this would be the place of location of the supplier of service n
accordance with Sec 2(71) of the CG5T Act
iv) The payment for such services ks received in canverlible Foroign exchange: the consideraticn for tha services rendered
be Sabre APAC is recedved in convertible foraign cxchange. Sabre Inidia charges a foe on a cost phus markup basis in 115
Dollars which the Applicant is antitled to frrespective of the number of booking made on the sald CRS Software by the
Gubseriboss viz, travel agent The Foreipn lnward Remittance Certificates ("FIRC) showing that the receipt of
congideration is in convertible forgign exchange is annesed and marked as Exhibit-E
o) The supplier of service and the reciplent of service are not merely establishments of a distinet person in accordance
with Explanation 1 in Sechion § of the IGST Act: The Applicant is Iocated in India angd Sabre AFAC is lovated outshde
Inclia. Thus, the Applicant and Sabre APAC aro distnctentities as per the wrms of esplanation 1 in Section B of the IGET
act, Monsaver, they undertake operation in their own pacity on principal b principal basis and are ok il
estabiishrmenes of distnct persons,
183 It is submitted that the main service of tha Applicant under the Marketing Agreement is sobely to provide
market acooss o the CRS Software and 10 build the Sabre System as defined in the said Agreement in India. The
Applicant merely identifies potential dients and only on acceptance of the same by Sabre APAC does the Applicant
provide any after-sale services as may be required under the Marketing Agreement. Mareover, considenng the prncipal
b principal nature of the said Agreement, the Applicant provides marketing, promation and distribution servioes ooy
fo Sabre APAC and not to any cther party, Thus, all the services provided by the Applicant averues outside India o
Sabre APAC, There is no remineration, fee or sy ether consideration received by the Applicant from anyone in [rdia
i luding thie Subscriber namely travel agents in connection with the marketing activities unckar tha A groement
154 Thercfore, in view of the facts and the providans of law as applicalde in the present case, the Applicant has
satisfied all e conditisne under Section M&) of the 1GST Act and therefone the activities would remain cxcluded from
thes applicability of the Said Acts since the Applicant s entitled to claim the benefit of zero-rated supplies as prescribed
under Section 16 of the 1G5T Act
2, SERVICES RENDERED BY THE APPLICANT CANNOT FALL UNDERINTERMEDIARY

SERVICES AS PER THE TERMS OF SECTION 2013 OF THE 1GST ACT:

The services rendered by the Appellant are not in the nature af itermediary services.
21 At il cutsot the Applicant wishes to reitesate and emphasize tust, the Applicart provides the services to Sabre
e APALC on prineipal te principal basis with the anly intention of promating and marketing of CRS Software in India.
1 regard il is also necessary bo examing the scope of the expression inermediary’ a5 defined under Section 13
i £ IEST At
:f itted that the Marketing Agreement between the Applicant and Sabre AFAC i nest tribend fo operaby 5 &8s
it a partnership or a joini-venmure between we Applicant and Sabre [ndia. |1 is a cortractunl rolatlonship is
o distinet enlitles for the supply of services from India and the receipt of the same in Singapore.
e, neither does any clause of the Marketing Agrecment requires any facilitation or any similar
pent with respeect e the Subseribers. in India viz travel agents by the Applicant, mor does the said Agrecment
ybligatinn o the Applicant's part in facilitate or arange the supply of goods ar seevices by Sabre APAL to
i il-ribers. Herein a reference can be made to Aricle 11 of the Marketing Agreament enclosed s Exhibdr A
il Article 11 reads as follows:
Bl in his Agrecaent 15 iratended livor phail eperse ks cremle @ perinerstip or i it af any kind brfusen Sabee APAC
S aboe Dinahiat, oF b irutiorize eitfrer Sabve APAC or Sabiree indin b oot as ggent for the obr, and neilier Sibrr A PALC ar Srbm
ferdia shald Tieee acthorffy fo act ap the nimne aran dnluaff of or othering: lo hiid He ather in ey wny {(includieg, withont limifintioan,
the making of sy represenbafios or aarrauty, Hie essaption of manyr obdigndenr o lability and the exercise of any right or poeser),”
15 Tar swcertain whether the services provided by the Applicant are covered under the definilion of intermediary
ar o it s pertinent (o analyze the term intermediary” in detail vis-2-vis activities perfermed by the Applicant
as per the agreement entered into with Sabre APAC,
I In terms of provisions of Section 2(13) of the 1G5T Act, ‘intermediary’ means. a broker, an agent of any dther
persan, by whatever name callad, who arranges or facliltates the supply of gossls or services or both or securities,
hetween two OF more persons, but does not include a person whe supphies such goods or services or both o arcisritics
an his cown accouns, As per the said definition, the person who armnjes or facilibabes iransactions in seririties will als
e comaigdered as an Intermaediany.
2.7 The abave dafinition of intermadinny has following three parts:
* Such person should be a broker or an agent or similar person
» Guch persan should arrangs or facilliate supply of goods or services or both or securities bk pen [w O e PEssons
+ Should not be a perscn whe supplies goods or services or both or securities on his own account
18 ns thiis comtext, it is important to nobe of the expression ‘means’, 101s trite law that the use of the word ‘mears’
in a deflnition governs the words following and has a restrictive meaning. Thereforg, in thi prosont case, an indermadiany
can mean otly & broker, an agent or any other person, by whatover name callad
ol by view of the above defindton, it would be pertinent to understand the mesning and scope of B wioeds ‘broker’
and 'agent. The wards broker’ and “agent’ have been defined in the Black's Law Dictianary as fellows
Broker  *An agent emploved to make bargains and contracts betyw sen other persons, in matters of b oroe, or
navigation, for 8 compensation commenly called *brokerage
Agent  "One wha represents and acts for another under the confract or relatica of agency, 4. v. Classification. Agznts

are either general of special. A general agent is one epployed in ks capscily as a professional man or master of an ask
&




or trade, or one b whom the prircipal confides his whole busmess o all transactions or functions of a desigrabed class
o Ive 16 a persomn who is au thorized by his principal to execute all deeds, sign all contracts, or purchase all goods, required
in a particular trade, business, or employmesi.”
210 The dictiomry meanings estracted above, dloarly indicate that, an element of ‘representation’ of ‘acting on
behalf of the other persen’ should be mainly present fora person b be considovrad a% 'broker’ or agent”. In anther winds,
Agend or & Brokar voprosent and acton behalf of anather person e, the principal. and de ned work: at thelr own behest
bul as a represertative of on behall of their principal, Therefore, it can fairly te condwded that a principal - agency
relatiership between persons forms the core requirenvent of an agent or a broker.
a1 Besides, the last phrase in the means clause of the definition ol 'intermediary’ contains the clawse *or any olher
person, by whatever name called”. The most appropriate rule of interpretation which is 1o be used while interpreting the
phrase by whatever name called is the principle of Husdem Generls. The apphcation of this Rale s necessilated becauss
of the use of @ general phrase preceded by specific words. Bjusdem generis isa rule of intorprotation that where a class
of things is followed by geneml wording that is not itsclf epansive, the genaral wording is nsually restricted thimgs o
thie same 1y po ad tha listed fems.
212 Thus applying the interpretative rule of Ejusdem Genetis, the phrase by whatever name dalled” will indude a
person in e same genas as that of a broker or an agent, In other words, the phrase "by whabewver name callest’, will
mean a person wha i5 also appointad in a representative capacity.
213 Further, the serond element of the definition provades the nature of actvities performed by (he broker or agent
which would be classified as inermediary services. As per the definition, "only the activity of arranging or facilitating
the supply of goodsar services or both, or securities bebween bwo or more persons,® by a broker or an agent weuld ko
lantarmountata inberovediary services,
214 The said dofinition makes it clear that only & person being a broker ar an agent or any person achng on behalf
of the principal, arranging or facilitating the supply of poods o services or both between fwo or more persans woukd be
romstruad o be an infermediary,
215 Moreover, the said definition alse contains an exclusion in as much as any person (including a braker, agent or
any other person| who provides the main supply on his own account will not qualify as an intermediary. Inofher words,
if a person provides the supply on his own account, then such a supplier is not coveresd under the deflnition of term
inbertiediary
216 Accordingly, having regard o the enalysis of definilicn of intermediary servicés’ it can cloarly be said the
Applicant being a poersen who supplies the main services on ils own sccount does nnd qualify a5 an intermediary. As the
sarvices are provided ona principal-to-principal basis o Sabre APAL, the Applicant would be covered under the
excinsionary clause of the above definddon:
BA7 11 b5 subrmitted that the Marketing Agrecment dated 31 Oclober 2016 batwesn the Sabre India and Sabre APAC
i cloar that Sabre APAC has been granted the autharity 19 sub-license some of it righls o local distribators soas
Mo and market the CRS Software. The said Agreement does not creste an obil gation on the parl of the Applicant
By or arrange tha supply of goods or services by Sabne APAC o the Subscribers, It only creates an abligatinn i
% dsee i g Wpe Applicant to provide marketing servicos to Sabre APAT with respect to the CRS Software belonging io
% 1 Gabre GUELIne. within the territory af Iadia
| sim, it is pertinent 0 note that, an agent typically facilitates supply of goods or services between two or
' i therefore, acts under a tripartite armangement Le. such arrangement ought ko have at least three parbes -
e and the agent. Whereas, ne classe of the Marketing Agreement batween the Applicant and Sabre APAL
le rendering of facilitation or arrangement of services by the Applicant between Sabme APAL anid thi
M ogfor, The Agreement does not Facilitate nor does It enable the facilitation of any supply of services Tetween Sabre
gL and (he Sabscriber There is no privity of contract between the Applicant and the Subsceibar namely travel agend
ier Inclin whene by the Apglicant & under any obligation ar duty cwed ke the Subscribor in torms of the asramgement with
the Gabre APAL ander e Marketing Agroemaent
119 Honga, the Applicand does not qualify a8 an ‘intermedian’ as pes Section 2(13) of IG5T AckMoreowes,
considering thi principal to principal characber of the agreement, the Applicant provides marketing, promotion and
distribution services in relation (0 the CRS Software only th Sabre APAC and not bo any ather party.
120 Given thal the definibon of ‘intermediany’ under (he 1G5T Act is largely in line with the definition of
intermediary under the erstwhile Service Tax Legislabon (Fnance Acl, 1934), the guiding principles provided undes
Education Cuide released by Ceriral Board of Excise and Customs under the estwhile Service Tax leggislation for
determiming whether @ [Ferson acls & on infermediary can be referved in this context. The siii & roproduced below
for the purpose of discusson
. ature and Value: An intormadiary cannot alter the natere or value of the service, the supply of which he
facilitates on behalf of his principal, although the principal may authorize the intermediary to negotiate a different price.
Als, the principal must know the exact value at which the service & sapplicd {or chiained) on his behalf, and any
discounts fhat the intermediary obtaing must be passed back to the principal.
¥ Separation of Value: The value of an intermediary's service & imvariably idenfiabl from the main supply of
service that he is arranging. It can be hased on an agreed percontage of the sale or purchase price Genezally, the amicunt
chasged by an agent from his principal 1s referred 1o as "commission”
" Identity and ttle: The service provided by the intermediary on behalf of the princpal is clearly idendifiabde.
Further the sald Educationsl Cuide ot para 395 has stated as feallows: “Similarly, persons such as call centres, who
provide services to thele dlients by dealing with the costomers of the client or the elient’s behalf, but actually provide
theee serviced on thatrown secount will not be categorised as intermediaries”........... (emphasis supplied)
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an It is imperative 0 analvze the nature of services rendered by the Applicant in light of the above guiding
principles, Accordingly the same is distussed in ihe below paragraphs:

¥ Mature ard value: AppBeant is facllitating service between travel agents and Sabre APAC, this siruchire cannol
render them s inlermediary, The guestion of aliering the netare of value of seevice can apply only when the
applli:u.nl q_-ual:i.l':iﬂ s an agent, o, and nev othorwise,

»  Separation of Valoe; The congideration rocelvaed by tha Applicant is o service fee w hich is caloulated on cost plus
mark up method. [t is submitted that the mere fact that the remuneration is by way of commission’ cannot alter e
status of the Applicant b that of an agent when the basic agreement with Sabre APAC clearly states that there is
et right of representation under Article 11. Further whether there are amy registrators from the Subscriber via
travel agents in India or not even in that case the minimuem establishement cost of the Applicant with the mark up
as provided in para 5.1 of the Marketing Agreement will hava o be paid by SABRE APAC to Sabre Crudia, 08 15
sottbed Taw that the person whi i entitbed 10 the receipt of service and whi has the obligation to pay for the =aid
service alone B Hw service receiver and no other person everns If such other person were to indirectly benalil from
tha provision of the main service

s ldentity and title: The third prirciple indicates that the service provided on behall” of the principal is clearly
identifiable The Applicant submits that as per Artiche 11 of the Agreement, the rdationship between the parties is
clearly restricts the performance of the activity in the nature of Agent. Therefore the Applicant submits (hat no
services is provided by the Applicant on behali of Sabre APAC, The activities performed by the Applicant directly
to Sabre APAC is only om a principal to principal basis.

28 Accordingly. the services renderad by the Applicant do not satisfy any of the guiding peinciples laid down
under the erstwhile Service Tax reglme in relation o intermasdiang services.

23 In the light of the above detailed analysis and discussions, it is submitted that the services provided by the
Applicant are only in the nature of marketing, promotion and cistritmilion activities, As stated earler with reference b
Educational guide above the fact that the Applicants would interact with the Travel agents cannol take away the
redationship with Sabre SABRE APAC from that of a principal to principal basis and bring them wlihin the scops af
Intermediary.
144 Further. there is no privity of contract between the Apphcant and the customers of Sabre APAC and the
customers ar are in mo way cnnected with the services sapplied by the Applicant 15 Sabre APAC. Nor bs Sabne [nadis
accountable many way o the Subscribers for any deficiency in the service provided by the Salbra APAC directly to the
Subscribers by way of on line data access and rotrioval services. Hence, services suppliad by the Aprplicant canmed ha
choractorlzed as an intermediary sarvicos.
235 Insummary, the sorvices renderad by the Applicant in pursuance of the Marketing Agreement daled 31 October
. e, do not qualify as mlermadiary services for the following reasons:

", Services provided by the Applicant only imvolve skandalone activities such as market survey, advising Sabre
Bumarketing strategies, conducting promotional activities and responding b prospective quenes that may arise

_ A=

W Applicant eannot conchide the contracts on behalf of Sabre APAC or b make any commitment on the
Sibre AFAC ps an agent or otherwise or be bind Sabre APAC in any respoct.
5 Phe Applicant does nol have any authority to allow the creation of the Pseudo City Code in favour of the
helrier o yrant occess ho the CRS Software
Y Theapphicant's role is limited to undertaking marketing and promotioral sctivitios, undertake market research
informing of Sabre APAC of interest of potential custome s imivediately by ralsing a request fiar grant of & Pseudo
ity Code. It does mot have any authirity whatsoever ko bird Sabre APAC with respect to lesuaree of the same, Sabes
APAC may directly accept or refect such requasts on i own discretion.
- The information ¢ any services provided by the Applicant are not the sole basis upon which Sabre APAC would
scceptor reject the ordors recoived from customers. They would depend upomn varimas other busiress factors taken inks
considoration by Sabre APAC. The dectsion to allow or reect acoess saledy rest with the Sabre APAC
= The Applicant plays ne role in enabling Sabre APAC and ihe subscriber to enter il conbract for access of CRS
Software except freding the Information via the system to enable Sabe APAC register the admithed and only supports
in prowiding product related informaton and engages in discassion as required by Sabre APAC

- Comsideration for the service rerdered is based on costs rourmed by the Applicant in sapplying seevices plusa
pre-agred miark-up which & iﬂliumu,ll:ﬂll of actual valee / volumes of services, b any, |||l'imn1n]:.r provaded by Sabne
APAC, This evidences that the Applicant receives fee for pravison al serriees 1o Sabre APAC and nol any commission
as in case of agency relationship and hence, does not arrange or Eacilitate any supply of services to Sabre APAC
226 In light of the above detailed analysis and discussions, it is submitted that, the services SABEN provided by b

Applicant are limited & marketing, promation, distribution activities el othar support activities.

3 THE SERVICES RENDERFD BY THE APFLICANT 15 CLASSIFIABLE AS A COMPOSITE SUPPLY AS
PER THE TERMS OF SECTION 230) OF THE CGST ACT:

34 1k is susbinitted that wndes the Marketing Agreement dated 31 October 2016 with the Sabre APAC, ihe Applicant
provides in an infegrated manner, a bundle of services in relation o marketing and promotion of CRS Software
within the berritory of India which includes advertising. identification of polential business opportunities,
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demonstrating offerings, consultancy, promotion, spansorships and other refated suppaort services macessary 1o
perform its obligations under the erms of the agreement.
az All the services rendered by the Applicant are provided inconjuncton with esch other with the uitimate sim
af providing better cuswmer experience leading to the establishment of o trust with the Subsceibers in India, which
would collectively work towards augmenting the business of Sabre AFAC in India. Herein, the supply of serdons Hka
cempuliancy, promotion, sponsorehips svd othar ralated suppart services renderad by the Applicant are supplementsry
i the main supply of marketing and promotion services provided to Sabre APAC
33 Considering the nature of the services offered by the Applicant and its operation under the Marketing
Agreement, these are a bundleof services supplied by the Applicant to Sabre APAC and is & compasite supply’
as defined under Section 2030 of the COST Act. The said provision reads as follows:
* oanpos e supply means J sigpply o by @ doxaide persor to o recipital oG g 0f° trog o siore dramile supplies of goeds or
services i bodly, or any combimetion thereal which are aaduvally bundled wod suppiad fir ooeition with seck odfier in S ordisery
conree of bugirsss, one of teleich & a priecipl gl
a4 Thaus, fora supply o be iroatad a5 a composite supply, it las b meet the flowing conditions:
sthex supply showubd consist of wo or mone tasable supplies:
-they showld be raturally bundled tegether;
sthey should be sold in conjunction: with each other; and
-Ome of the supplics should be the principal supply, Le, the predominant portion of the supply 1o which the otber supply
15 ancitlary
a3 aﬁu submitted that in the present case, the services like consultancy, promotion, sponsorships and othar selatad
support services arg of o supplementany nature which facilitate the provigon of the marketing and promation services
rendered by the Applicant to Sabes APAC Therelore, said service of marketing access to the CRS Soffware i of principal
nahire with the other services being supplementary b L a5 the cther marketing supgork services canmniet be renclered in
ik absence of the marketing services provided by the Applicant under the Marketing Agreement
36 Burther, such services are not pecullar to the Applicant's case and similar services are provided by varios
Indian enfitics to their everseas customers as a single package. Besides, for the provision of the said services, the
Applicant issues a single consolidated monthly Involoes on a cost plus markup bests for the entire bundle of services,
irrespective of the nature of actual supplies made during the sid pericd. Consegquenily, the sarebees of marketing,
consubtancy, promotion, sporsormhbips and obber related support services provided undor the Marketing Agreement any
rakurally bundied and suppliad i confanction with sach and can be classified as a ‘composile supply’
SUMMARY OF INTERPRETATION OF LAW ANID FACTS:
Under the provisions of the Section 28] of the IGST Act, to avail the benefit of export of laxable services, the services are
b e deliverod outside India and used ouiside India and pavinent for services exported should have been received by
=ik service provider In convertible foreign exchange.
= md'lg.r, the services provided by the Applicant of idenification of potential customers are mew-hinding in nature
1 APAC having the optian to not follow the recommendations/evalustions mada by the Applicant, The
is nok Lrevolved in the decision making process of the servico recdipionts with regard bo the provision of scoess
BE Coftweare, Furthor, the marketing support servions too ane provided by the Applicant to Satma APAC under
keting Agreement. Thus, no part of the Marketing Agreement facilitstes or arranges the supply of services,
#cjlly creates an obligation to provide the said services directly toSabre APAC on a principal-to-principal basis.
fittogihlly, although the overseas clients use the services provided by the Appellant for sugmentbing their business in
gl immaterial how heneficial the services have been o them for the payment of nanumeridon In ey wuards,
0 _J ideration i received by the Applicant irrespeciive of e number of bookings mads through the CRS Software.
Kt Fingly, in wiew of the facts and legal provision the Applicant is of the view that as the services rendared by them
# Sabre APAC, under the Morkebing Agreement dated 31 Oaotobor 3076, mecks all the conditinns prescribed under
Coction 6} of the 1GST Act, it can be sid that the maid services are excluded from the Said Acts being in the natune of
expurts and qualify as rermeratedd supplies under Section 16 of the 1GST Art
Finally, as all the services rondersd under the said Marketing Agreement are naturally bundled and provaded i
confunction with each other for which a single invoice is raised by the Applicant the service may be clazsifiable as a
composite supply’ as defined under Sectlan (30} of the COST Act and thus all such supplementary activities wineldd also
be exchuded from the Said Acts.
Without presidice 1o #bove submission, the Applicant respectiully requests Your Honor to grant an opportunity of
personal hearing bn this matier in onder to explain the ratior more lucidly. The Applicant resorves their eight to modify,
rescingd or alter any peast of submissions atd ko place additional evidence in support of their contention at the time of
persanal hiaring,

WRITTEX SUBMISSION AT THE FERSONAL HEARING ON 10 JULY 2018
Brief Dackground:

A, Applicant is private limited company engaged in the provision of markoting, promaotion & distribution of the
Computer Reservation System Software "CRS Software) within tha territary of India. The CES Saftware has boeen
diveloped by Sabre GLAL Inc. 26 a glabal distrita lion system which perlorms various functions including airline seat
raservaticns, schodnling. autamated ticketing & fare displays, booking for a variety of air, car & hotel services, i

B. Sabre APAC, the Applicant's parent company sitsated in Singapore, has boen sub-ticersed the Tight to market
and promote the said CRS Software for Asia specific jurisdictions. Purther, it has been authorised to urther sub-license

certain parts of its marketing rights and obligations to lacal-ccuniry distritriors. Accordingly, Sabre APAC has
0



appainted the Applicant as the Mational Marketing Company vide o Marketing Agreement dated 3 October 216
pursiant i which the Applicant has been granted & non-exchusive ight to market and distribuaie the CRS Seftware to
various ravel agents in India,
2 Under the said Marketing Agreement, the Applicant provides a range of services relating te morketing and
salies primmotion which nehudes sdvertising, consulinncy, public relstions, presolions, marketing support services, etc
These services are rendered by the Applicant 1o Sabeo APAC for which consideration i payable by Sabre APAC in fhe
Form of cemvertible bareign oxchange. cilenlated ona cost-phes markup basis, The cost-plus markup basis comprises of
the monthiy qualifying cost which i the sum of all costs incarred by the Applicant in the process of provision of service
togecher with a profil margin of ten percent thereon and i the hasis adopted for purpose of Transter Pricing provision
under the Income tax Act Hersin, [ansier pricing study and documentation is ome of the procedures 1o be fellowed
under the Income Tax laws of Indiz and it foros the Dbasis for assessmant of corporate faxes by the Income Tax
department
D Heowever, the Marketing Agrecrment betweon the Applicant and Sakre APAC, does not establish any agency
batwoen the parties and all the services are rendared by the Applicant on a principal-to-principal basis. Further, tha said
Agreernent dies nol operata o croate any partrership or joint venture of any kind betwoen the Applicant and Sabre
APAC,
E In light of the abowe, the Applicant has preferved an Application before this Authority for Advance Ruling
sorking to determine whether there arises any Hability to discharge Goods and Service Tax ('GST7) on the services
repdered 1o Sabre AFAC stuated outside India,
Sabmissions
In order to avold repetition and in the interest of brevity, the Applicant swould like to reiberae e Bels and submissions
made in the Application and without prejudice to the i, make the following submission which it requests be
consldered as part of the Application kil
1. Submission with respect to the qualification of services rendgred by the
Applicant under Section 2{6) of the IGST Act
11 It is submitted that the Marketing Agreement dated 31 October 2016 creates an chligation on the Applicant b
provide marketing, promiotion and distribution services (o Sabre AFPAC in relation o the CRS Software, within the
territory of India. The Apglicant identifles potential customens and once fhe seid cisstomer is accepled by Sabre APAC,
it provides after-sales services as may be required, Further, all promotion and marketing suppart services providad by
the Applicant is towards the sbjective of building the rustomer base of the CRS Sofbware in India or inorelation o the
mme. Hereto anneced and marked as *Annesare 17 i a scope of the services rendened by the Applicant under the said
Marketng Aprecment dated 31 October, 2006,
With respect bo the services supplied by the Applicant, a reference is made bo para 1.5 of the Application which
wyiith the natuse of te Agreement antered by the parties and the services rendered theresunder which constitutis
W sorvices by the Applicant bo Sabee AFAC as per Section 2{s) of the Inegrated Goods and Service Tax A, 2017

b cordingly, GET being a destination busod coreumption s, the liability b dscharge tie shall not arise in
thie comsamprtiomn of tha supply is outide the taable reiory of India. Asa result. in the present case. the
1d b elipribie ta avail the benefit of zero-rated supplies 28 are available to exports under Section 16 of the

I this regard, reference is made o the Customs Bxcise Service Tax Appellate Tribunal's [ CESTAT) Charsdigarls
| #fdder in the case of M/s Evalueserve.com Pot. Lid, w. CS5T, Gurgron reported in 2018 (3) THI 1430 = CESTAT
Mipgiiash wherain - as is the case with the Applicant - the Appellant, in the said order viz. M/S Evaluserve.com
@ty interacted with the potentlal customners of its client ansd basis thelr research provided a report of the customars
reguirement o i client, subscquent b which the client would provide it deliverablos. Herea, bS5 Evaluserve com's
plays & pivotal role in fhe building its chont's customers base and subsequently its obligations wonld come toand once
the said meport i submitted. Thos, as in the present case, M/s Evaluserve.com'’s dient act basis the report provided
wharein the actual supply is made by the dient of M/s Evaluserve.com. It is pertinent to note that, although M/S
Evaluserye.com inleracts with the dient's customers, the achual service recipient s the dlient and not the dier's end
cusiomers, Based on these facts, on the question of whether the services rencdered by M7 s Evalasereoom qualifies a5
‘mtermediary services', the Hon'ble CESTAT at Chandigarh held as kllows:

"I3. In viens af the above analysis, we find i ihere are variouns decisions retied apen by the appellant in suppert of
thedr argurent and wiso bid had observed the same, Therefore, we hold thet the appellant are mot inbevmedieries in
trrms f Rule 241 of the Place af Prosicion af Service Rules, W11, Therefore, the appellants are not [iable to pay service
tiey being provider of service in ludia in ferms of Rule 9 of the Place of Provision of Service Racles, 201E Therafore, the
demurids against the appeilants are nol sustaiable. Consequently, refund claio filed by the appellants are mivrissible,”

femplazis snppdicil

1.5, Further, in the paling of the Hon'ble Advance Raling Authorty funder the Finance Acf,1994) in the matier of
GoDaddy India Web Services Pt Lid, reported in 2016 (46) STR 806 (AAR), GolDaddy India was to pravide o bundle of
services sach as direct marketing and promotion services, supervislon of quality of thind parly customor care centre
services and payment processing services under the category of ‘Business Support Services' o GolDaddy com LLC
{CoDaddy LS in liew of 8 proposed Service Agreement In the said rulmg, it was held by the Honole Anthority for
Advance Ruling that the GoDaddy India was providing services en thelr own account to GeDaddy US and not to the
Indian customens of Geladdy US. Hence, the place of provision of serviee would be culside India in terms af Rule3 of
the place of Provision of Services Rules, A1 and thess services would qualiiy as export wnder Rule 64 of ihe Service
Tax Rules The relevant axteact of the said advance ruling reads as followne
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Ili*-l
Heweter, appdicant (s providing o Golheddy 015 serioes viz.; divect nmrrkeding sl promeHon seiaes, sigermision of quality of
i puirty customer care cemter seroices amd paymment processing servéces, 05 per dnift Serslce Agreciment befwern dire appliven
e E‘ulﬂlu.i‘n? US Threre i o cgpideacd beleven the aflp.']'n'r.lu and dhe cesborsrrs L!F'rmnnp'dy UE bazed in Irdar. GoDlmddy L5 haiw
waiaf waid sermices provided by the appdicand ac per the dsaft Service Agreement. Further, applicnad weuld darge o fre epeal be Hie
apereting cosle errwened by the mpplicomd plus 0 imesk-np of 13% on suds costs, wkich anld be peceimed by e applicast from
GoDaddy LS i LIS Dallers, The benefit of services provided by appfiord acones be GoDaddy LS outside [nidia, In v of mbooe,
judgmenty relied wpon e of mo arail o e Revere, @ serviors promided by He appliomid are to b corsmten 10 LIS awd ot 1
Imifie. Further, the judgien! in omse of Microsoft Corpardion (India) Pet, Ltd, refied upon by the Revennd §s an inderise onder
regarding pre-deposit of the emoent ordercd by the Tribural, Further, How'ble High Court observed that both sides hirie argualble
e, I B catse befone us, Bule 3 il 4 iippligalic s the redpiend of serviee is Golhiddiy LIS, e, outgidie Inein,
15. I griemiv of hove, e mube w2 weder: In e Beks ond crcumstances of the e, the place of proviston of business sanppord
serovice provided by the applicend, is subside India in torws of Rele 3 of the Place of Provision of Srewor Rules, 2012
iz Im respect of Question 2 aboe, v held thitt Hre plece of provsion of servee ool B cwtsiite frdiin. 18 i5 obsered that i
this oo, prouder of sersice, .6, de apptioent, i foomted i Didin itk ds e faxeble derritony, recipend, i, Colwddy LS s
Tocited in SA, e reroice to be provided by the applioin, do, business spporl serdos & el specified sy Section SR, 12,
Negative List Sorticew; applecant wosld receive prtysnend for said serices in caneertihle forefg erclunge and wpplicant md GoDady
LIS e wab werely exbablishoneis of a distinct person in accoedinos with iem of Explmation 3 of ciause {44) of Section 638 of the
Finanee Act, 1994 As ! the ingreaients entisted smider Rile 64 ibid are prfisfied, s sereice wolil qualify as export of tasbie
seruice, In piew of above, e rule as under; I the facts and drannshunces, e services i be provided by dhe appiicant tn Calluhiy
LS wowld fll te be chrssified under Rule 3 of the place of Provision of Services Kules, 2017 qualify as expori of tavable seroices in
terwes af Ry 64 of e Serwice Tax Reles, 19594 (nseried vide Notification No, 362072-5.T., dated 20-6-2092) wnd trerfore. reavaln
p-dixmble for prispose of paymeet of sereie b el the e Ac®

145 Sirmilar view hasbeen taken by the Hon'ble Advance Ruling Authority at Mew Delhiin the case of M4 Linmersal
Serevees Indie Prod. Lid o CST, Diellvi- { W separted dn 2076 42} 5TR 585 (AAR]
17 With respect bo the above, it is submitted that the criterion for the determination of export of services under

thie erstw hile service tax provision was similar fo the provisions under the 1GST Act. In this context, is may be relevam
i pefier to the CESTAT order in the case of Primcipal Comprissioner of Central Excise -1 v. Adzimus Therapeutics Lid
reported i 2016-THOL-3138-CESTAT-MUM wherein the Hon'ble Tribunal on the guestion of whether a mansacion
which enjoyed the beneflt of export of service for the perid prior Lo 2012 (before the Negative Lis) weld have a
different treatment under the new Rules srawered s fallows:
“12. 1t ix ane ahvmitind fact that Hhe resporsdeind had boew rendering servies Bt avree. in the ersiliiie pre-negaiioe Ifs¢ regivme, tavabie
iyt for the provider deing o Fxport Oriented Unit wnder fe ety in section 65(15){za) of Fimance Acl, 14954 [ e sceme of
b of Service Rules, 2005, the oonios fexable services lad bemn categorized a8 object-based, perforimnce-bissd apd mwopiod-
Byhe purpose of exeasplion Section 93 of Fimnmece Act, 1994, Thouglt Hase Hales ire o fonger sl for di prirposes of rule
AT Credit Rules, 19, tielr gwidaie oalie coruot be disowntenenced, The "migatioe list' regine s st intend fo b
Heibiendm or beweficial to exkiing assessees evapl nthent pich otend eas speaificlly dovelioned by legislolion. The
rigr do Tal [uly 2012, neas eligibiy forall benafits as the sericd renderl By e wes ereidvel a2 @ xport il e Eoplent
i beineg outsidy the cosmtry. The cormeipasg primsion i Plice of Provision of Sermice Redes, 2002 is mal 3 which
i it dhe arbit of export of service it riels 64 of Service Tax Rales, 7994, Revewane furs ol maade anyy subwnissiau
SFigf ictent to deprive a proviider of ‘scinfific or kechwical cosnllimcy service’ in K ers ool reginme of ils sha b @5 expartar
froming fo diange o e mgiie,
Vhdfe contex! of 4 catena of fudgments enid deorsions tat expords ere vl taxabie and, witle the pos palpalle wanifestation of
gt of dnisibles bring the receipt of concerlible Svign exdimge from o rgipiend of servics located euilsiale Wi coumiry, Hanf
e rivces are tavabis at Hhe destinadien, e ceope of rle 4 mist mecessarity be serihimiged fo agcertain §f there was. indped, Iegislstioe
fardend o sty ackmoadedgement a5 exporkte .0 cerluin cakigoey of servioe proatders dad were so privileged tell Sor. There (5 no
dispute et e wecipient of serice is ocated autsice Tnotia ind thal e consideration (5 received ir fardign rowrertite merreRCy.
Yel, Revere (iststs that perforanmce of servioe 15 im Jeufia A service 15 sot mecessartly, a single, disonele, identifioble aclary on
U courtreeryy of ds o sevies of fronsibles il cater fr e perds of d recipisn L i s tpair e comsiemprion af e sereio by the reciplent
Wt service i3 deenied fo have become txable. This hs heen so held by the Hoa'ble Supreme Conrt in A India Fedenntion of Tuy
Prachforers o Linfon of fredin & Others
7, I Hn light af what is sheted ebaoe, it & dewr et Servdor Tax ic o VAT which in B is degbination hased constnmiion fi in
b serace ditnd 18 14 091 coonmaererid ctituties and is ot o charge on the business butan the consumer amd it swoaid, fogically, by feriable
oo sevmices praaided within He cnmitry.”
1 wonld appenr from Hy exposition i e fudginent dhi te o das imbersdedd 5 @ levy owt delivilies tad would oHienwise be
performed by the reciplent for itself The neto indicstry of uotig ard or diiSMFOITE nf what s, concciodily, Being dons wiliar de
snlerprise e interled do e sibject to die new dooy, M the watter of servie rermadered by respondent, e acholy could. bul for
commmerchal Py, will be exvonted by the reciprent within ids sten argaazation or e Reeellory in nhic it evists. The safisfaction
of the mustomry oecurs upon an oubeowes Tihiid i pocseszed g thae recipienat. Henie, even ff some of the activéties wne cervied oul in
Tria, iy e stredch oo it e asserded that the ffilment of e netivity &5 G, Therefors, $he inesomprble cowclusion & Wl e
facation of Hee actnl performance of the servine is ourside India aond, cven wify the specitl aird specific provision of ride 4 of Place of
Provision of Services, 2012, Uee performmnce of sernice being remitered otilside fridin soutdd render 11 1o b an cxport,
L& By this elaboraticr, &y huo applified our carlier decision m {re Sai Life Soenoes Lid) ok if i cofrary fo far o feafte
it expressivn fir & rule 65 devny the gensral principhe built into sl indinect by statutes fr eremyehing export of services from levy.”



18 In any event, as it has been held in a number of pracadents, the nature of lransaction and the scope of the
contract de 5 on the infpntion of the parties which is o be determined on & constmaction of the contract. The
Marketing Agreement betwieen the Applicant and Sabre APAC clesily dows notintend 1o create any aperny, parinesship
or joini-venture eiween them,
1.8 Iuis a settled principhe in law that the intention of the parties (0 (he documant is more redend sk Han sords used
in the decumont. The sama iseven deseribed in the legal smexis ‘wifeeret i lermleret in corfice.”
L0, Inthe case of Ranuder Food Products (P) Ltd. v. Arvinflhei Raribhai Patel reporbed in (2006) 8 50C 726, the
Supreme Courl guoted with approval the principles of construction of contracts from ‘Tnterprebation of Comrects' by
Kim Lowison, Q.C whidy abekes fisil *for e purposs of B constriclion of mutracts, the iefeation of i partics is e meming of
the nnie they hare wsed. Thers i no inbention independent of that meaning,” Herein, relance i also plaoed on Che fusd grmeeni
i Sk case of G5 Lamibia & Soes . Stade of Anedlers Pradesh reported e 2005 (324} ELT 0376 AP which reiterates the
sArTE,
111 Besides, it is alse & soliled pocition of law that & Contract or Agreement rrust b read as a whole anud not
piecemeal. In thia respoct, the Applicant reties on the Supreme Court in the ¢ase of Super Poly Fabriks v, CCE, Punjab
reparted (n 2008 (10 STR 3455.C wherein the Supreme Court held as follows
"8 There cmpmad b meyy dosrd oliteoener thal o document hus o be read a5 & e, TTe putrpord and object rdth adich
the parhies feveto entered info 4 contmt eght fo be escerlained oaly froon the tenns and condiiens Harresf
112, Also, the Applicant alsa refiers to para 5.9.6 of the Education Guide issued by the Centzal Board of Escise and
Customs {hereinalter referred 1o as ‘CREC) in the year 2012 which staties that it is expected the imtermadiary or agent
would have documentary evidence authorizing him toacd on bohalf of the provider of the main service '
143, I the present case, the Marketing Agrecment does not entrest such anthority on the Applicant, nor & there
any other authorising decument establishing agency betwoen the Applicant and Sabra APAC, Thus, the services
rendersd by the Apglicant are on a principal to principal basis and qualify as export as export of services and the same
cannct be considered to be intermadiany services as per Section 2(13) of the 1G5T Act
1. Submission with interpretation of the term intermediary services under Section 213) of the IGST A
1 Sation 2(13) of the IGST Act, delines an intermediary 0 Mean “a broker, an agentor any pilier persear, by whaterer
mame colled, who arranges ar facititetes the sigppy of goads or servioes or ol o securities, bervenn R or smoke persoes, bt does
not (nchile @ person who supplies such goods or sertvoes on his orow aconiml. ”
2.3 It i= subrmiziod that the abave definiton can be dadded isin three parts, viz
() the means clanse defining the nature of the service provider
(i} the nature of services provided and
iii} the exclusionary part which carves out an excephion for the "person wh zirpplies sl goods oF seruices on Mis-ontt

T

..-"""—'_. “Swpcunil.”
£ F#E- NATUREOF THE SERVICE FROVIDER
.""t'c_ Aased on the atwove, 5 chisar that an intermediary should meon’, a broker or anagent or sy other person, by
whisesrbnane called. Here, it B pertinent fo note the use of the ward ‘means” in the anid defirdtion. 1t is trite law that
f?rq.‘- the ke B Wi word 'means! in 4 dofinition governs the words follawing it and has a restrictive meaning. Thus, in the
e prres Cigd, an intermediary can mean only & broker, an agent or any other person, by whatewer name called
Wole 252 1 ﬂm}.m respect, the first two words in the means clause are broker' or fan agent’. The words "hroker and “agent’
{'.I'-"E" been defined in the Black's Law Thictionary as follows:
prlonged b make bargming and contracts beluveat other PEFSONS. IR TS of frede, cotrmerce, or mivigation, for a
low connmeauilyy called ™ brokeroge”
 Orae vl represenls i ,“J,Jru, anotleer nander de conilradd or refrlion |:|_F.-:|gmry:. 8 . (Tassifeation, Agrats are miihier
gereerl or gpecial.
Agenid_peremi agent 16 sne ewpioyed e fus ooy @ @ professionsl mvon or imaster of @ art or brade, or oee fo udion the
proncipal confides iris ushole business or all lransactions or fiinctions of 4 designated class; or fie i@ person wieo i aetlorized by s
principm & execie all devels, sigh oll confracls, oF purdinse oll gooits, regiired in @ particdr drad, RIsiness, or eapeyimeiel
233, The dictionary meanings exiraciod above, clearty indicate that there (5 an element uf ‘regresentation’ or ‘acting
o behalfof the other person’ present i the words,In other words, agent” and a broker’ wd rupl werrks ot their owen Bidvosd
or instruction bat a5 a representative or on bebalf of their principal. Further, the Lest phraso in the mwans clase of the
definltion of ‘Intermediary’ containa the clauso *or any other person, by whatever name called”, Acordingly, the
question that has to ba asked is whether tha 'any other persatt will have a nature/ character distinct from that of a broker
o am agent or will it continue 1o have the same nature and charcter as that af a broker or an agent,
144 The Golden Rule of Inlerpretation enanciated and espoused by various [udiclal proncuncements states that thi
words of a statute must be given their plain grammatical meaning. Tha intention of the legistature Fas to be gathered
and deciphered in its proper spirit having due regard 1o the language uses tarein. Fut, when the wiords are unclear o
ambiguons, aid of ether rules of interpratations must be usel.
2,15, The mpst appropriate rule of Inerpretstion which s te be used while inlerpreting the phrass by whatever nas
called: is the principle of 'Gusdem generis', The application of this Rula i noessitated becaise of the use of & general
phrase precedod by specific words The words winsdem ganoris’ mean ‘of the same kind or nature’, ‘Husdem generis’ 15
a rule of interpretation whereby when a class of things is followed by general wording that is not itself expansive, the
meaning of the general words are taken o be restricted by implication with the mieaning of restricted words
236 The rule of ‘Husdem generis is applied in the following cases:
= Thi statute cnumerates the specific words
- The gubjects of erumeration conshitubea dass or Silgery
- That class ur catepory |5 nol exhausted by the enuneration

A



- The general lerms following the enumeration, and

- There is no indication of i different fegislatie intent.
237  Inthe case of CIT v. Rand Tara Devi reporied in [2013] 333 ITR 457 (P & H), the Honbde Punjab ard Haryana

High Court bad beld as follows:
*Thr expression 'h| gy aller ware’ gppoaniag i len fap l'!'--.'fﬂlﬂll' fif} of Section 2 (14 of Hie frepoeid Tow Acd has to be reed
gisdern gemeris nidly e sarlier expressions (e manteyol corpopation, notifisd area conuibtee, fonw ara conmnitiee; foow
o,
238 Thephrase by any other name’ and by whatever name called' have & proximate purposs in a statute ad P
the principle laid down by the P&H High Court supra will apply on all squares. In Lhis respect, the Hon'ble Supreme
Coigt in the exse of Conrmissioner of [nem Tax, Udnper . AModomeils Co, Lo s civil Appeal T939/ 2009 decided
an ¥ I'-.'!a].' TN hield as follows
T It woiitd be pertinent fo nok i e expregsion sow ssed i Sechisn 438 (7 Hal i " Tax, Diwty, Cees or fer oo iy nshademer e
callesd”, 1} deviotes that iewes crumerated constilule species of fre st genms and B expression by whalever narve called” which
Joltows preceding words 'Tar', 'Dhety’, ' Cess’ o fie” g bern wsed ejmsaem genend fo oo e appication of the proodsions ol
it die asts of were poimeickidiees, el meteithsbiading meee, ey st B widhir Ure peanes 'Taxation’ e afich sxpression "Tax',
‘Duty’, "Cess' or 'Fee' i & growp of its specie belong trs. compunlsory eraciion i e erenomse off Sdute s poner of trvabior were ity
and coliction is duly authiorsed by baw os distinct from daiim) cwrrgenbie.om princrle ds onsfden o pairable wnder contrack.©
138 The Applcant also relies on the CBEC Circular bearing N, 8371/ 2006-5T dated 4 Jaly 2006 igsuod by the

CBEC, wherein the applicability of the principle of 'tusdom ganeris' with respect o the harm ‘any other pemsan’

was intorpeated o be mean as follows:
3. Barskingg and cther financial cevoices are defined neder section 6512 Swoh services provided fo a custoner by a banking company
ar @ fiatancial institution incliding @ ren-banking financnl cougany or ey olier body corporats or ary other persoa loa custouier
dre fiable o service o wder sechion 65005 )k, The expression sy other pevson'appedriag (4 section 851050 zm) 15 fo
be read efisdenn generis with e preceding mwovds. The expression “otfer fimancial services” apprariing nrder seciieg
ES(12Malix) is # restduary entry and inclndes; those soroices arbich are sormally resdered by banks or fiuancial
s T ReEiows "

femphasis suprpiied)

8310 Thus, applying the principle Lald down by the Hon'ble Supreme Court, supra, and the interpretative rule of
winsderm generis’, the phrase by whatever name called’ will include & person in the same genus as that of a broker or an
agent. [n other words, the phrase by whatever name calked', will mean a person whe b5 also appointed in a representative
capacily.
IJ%P.TUJE OF THE SERVICE
It is subenitted that the sasd portion dedines the nature of fransactors which if provided by a beoker or an agent

Pty amy person (by whatever pame catled) would be coverod undar the services provided by an lintermediany’, Ac por
galthon the broker, spgent of any other persen will arrange for the provision of service or facilitates the provision
e (or supply of goods) between two or mone persons. The words that have been used in the definibon are - (i)
{ii] facilitates. As & resull, it would be pertinent to understand the meaning of these words, The said fwo
are generally defined as under:

Arrange: ‘plan, arganies, amd cary ot

Facilitate: ‘bo make (AN action or process) easy or casler
the above definifions it i clear that the intermediary bring a broker or an sgent, or any person acting on
principal, amanges or faclitates the supply of goods or rervices bt b ar mons persoms, Thus, the
pi¥Est o agresment betwoen the principal and agent (broker)! any other pereon) asumes A greal dral of importanoe
So#fderetand whethor it Facilitates o arranges for the provision of service or supply of goods between two ar mon
parsnns
343  Itisclear from the above that in order 1o qualify as an ‘intermediary’ the person should net be providing main
service on his own account. Consequently, services rendered on principal-to-principal basts would not be coveral nurwder
thae .lubjl:i‘:l:deﬂmﬂm'l-
244 Based on the above, an intermediary 18 a person who artanges or facilitates the supply of goods or services, o
both, For that reason, be woukd be invedved with the provision of two =suppliea sinlaneousy, vid:
- The supply betwreen the principal and the third party; and

The supply of his own service (agency service) to his principal, for which a feeor commission is usually chargad.
245 I the present case, all the activities carmied out by the Applicant constintes s a single supply which s the
only supply to Sabre APAC. There are no two supplies made by the Apphlicant in this respect. Further, the supply made
by the Applicant does not consist of any activity in the natisre of ‘arrangement’ or acilitation’ as explained above.
246,  The Applicant winild also like to refer to qualifving comditiong for ‘imtermediary servioes described in para

506 of the CHEC Edusation Gulde. The ssid cond itions are reproduced below for ease of neference:

* pdghire med mndue: An inlermediany amned alter e mature or vaiue of the dervice, the supply of wdsich fee facilitehes on befalfof bés
primcipal, although fhe primcipal sugy aulforize the Grlernedieny to asgelidle 4 diferent price. Also, the princpil sst koo the
exiact valsie f tohich the sertire is supyfied for obtained) on s belalf aind oy disconts that dne intermediary obaies st be
s hadk do Hee i cpal,
Sepytration of ovlie; The velur of an inlermediory's serbice & ioaninkly flemEifalle from e suaie supply of seroice dhin! Jne i
arreging. [t car be based o an agreed percerthage of e sale o plrcise priee. Gereridy, e destund charged by agent fron s
privicipnid 1§ pfermed fo a8 ' coummission!
{deneity arait il The service provided by the itermediney on bedalf of the primeipwd fs clearly idenlifinble,




247, The Applicart clearly does nat fulfil the above conditions prescribed in CREC Education Guide and cannol be
reated as an intermediary ag per the incluslonary part of the definition under Secion 2013 of the IGST AL The
Applicant draws support irom the statement at the end of para 5%.6 of the CHEC Education Guide which, i the context
o 'mmrnwdhlry Service” grves the foliow ing e:-ucarrtple:
".5|.Ju|'|l.|,|l'|l_||r| s suich e cnill cesires, slio provdids seredoes o e cfiemis I.l!_r.n'u:'ah.llg"mér.ll the carsfoaners q,l"iFu- cherl e Wie olivid's
brtaandf. sk actinally rrossided drsse sereices on Bhewe giom accoioel, 18] ool e mtegonzed as artermedirmes.
148 The Applicant would also like 1o refer o judgments under the UK VAT law, where the question of activites

carrted oul by an‘intermediary’ had been analysed, The refevant extract of the said judgements reads as follows:
248, In M/ Bookit Ltd v Customs and Excise reported in (2004 UK V18626 (28 May 2004), it has been held that an
imtermidiary ought to play an active role in the capacity of an agent of the insorance] fnance company and a mere
introductory role or generation of leads on prospective customers shall not sufHice. Thi assessce therein was imeolved in
the activity of providing credit card handling services to cinima customers booking tickets through various distrbution
chanmels including call centre, intemed, WAP and digital TV, Inaddition, the assesson was aleo providing information,
data processing sorvices, crodit management services amd record keeping o cinema operar tor other card transactions.
Thie relevant para of the jud greent has been excerphed:

w
28, However the shatule nmst be imterpreded corsettently wille the Sivth Directive s inderprneted by the Courl of listice, In C5C e
Courd of Justice aaid Nids ot poragraph 39, * Negotietion & 0 sermiop rendered B, ond remaimerated by @ contraciial party as a distine
act of mediation. {f gy (oastsl, anong other Mings, in poirking sud suitubie apporiunitics for the ordusion of muchr @ czuebrac,
nutkirig contict tovHe arother party or srgebating, n the s of or on behalf of @ dienl, fiw detail of the poymeats in be muile fry
eithner nie, The purepose of megalinkion i Hereford o do all thet i necessary in ander jor fin ptedtes fo eler indoa condract, witfeourd
fiae negobintor lrming i infeeest of bis oane i dhe deems of e cowtracr.”

LE
0. Ine owr judgment the services of the emplogees of Bookit in obtainiig cand igformation and transmit ting Fhe
same fo Girobank do ot inwalve any act of wedialion on behalf of the customer. The only matters mentigned tu
paragrapk 3% of COC widch could be relevsurt are “nuiking confect @ith another party” here Girelark. Horweeer, {8 docs
woE seenl b s hal the prere frapsndssion of cord formation suffices for "megotiation” or it follows daes auel
drstnaendsslon cone roithin "infermediory cervices" fn it 5.

fenitphuesis supplied)

2410, Similary in Leadx v. Revenue & Customs reported in (208) UKVAT V20904 (19 Decembser 2008) it has by
hedd that introducing customers 1o the seller is not sulticient for a service provider to qualify ko be an intermediary. In
this case the pssessen was inter alia engaged in the activity of facilitating telecommunication and data services for rading
af foan and insurance leads, In ether words, the assesses was engaped in providing an open market for purchase/ sake
af luans and (reurance products from brokers vie its internet based bidding systen, The relovant para of thee juacl ek
in pxiracbed hereunder for the ease of reference:
*T6 The Appellant'c relationsii toith the seller and Trger was goversed by e fone generic ontncl. Under ffe coniract
wellamd E'I"dllfl'.'d' e seller apd bjryrr a roir-e ey Moence o wse the HFFEI'IIII'IFE Eﬂfmﬂl‘f l|:9‘|'|'i.|_|||-ljlI"I'I'i‘ i1 Fedarn lI|'.|:|.r sl maton
iy comsisted of 10 per conl of the fee charged by tive sellee, amil @ commission of 15 per cent on e price paid by the Beyer. The
J" r_igm_._.m ot deneiidesl wpor thie biryer congpiefing 0 carfract far credid or ieseermen? De friggered miverr the requirewsis
a8 comtnct todth potentinl consinees s for M purpase af ehanding e macketabilitiy of the lard rol foseaire d

1. 111 1
L] 4t EEE Tl ! A
@ ﬁjm}.;i huct for the coveeanes of to inadoh hing wéith dhe anesl appropraie dorader, | fuedd Ehat dive Appallan!'s sappies ene abont
- oIl

ama

. mof abowt Hie svekiing and negatiabing of crealil

{ ppeilnl’s priority s o sell bends fo the bighest bidder, The Appeflant's inderest consed cote B infarmalion wos passed
et e buying froler. The Appellani's denlings with polerial consutiners whelfaer slectromicnlly oe 08 persed e performed ko
alrkein informmtiian for ingprening the marketakilty of e feads. The deelings awrr nof erbered fut with @ sel o SECHTing 4 curlract
fiaradoon. | fimd that Hee Appellint's supplics i no disgol Hnek with e process for negefneling credit arrangements betuven brokers
Al pofeniial consemers.

-

501, therefore, dindd et te Appellnnd was st an ssenenos agent or beoker, The Appellont fodd i refirionshig will the drsniner or
e instired. The Appeliant sold deais and aid mof antrodice potemtinl clierts. The Appeliant's supplies were rot risliihied 58 FO0S,
Their thiracier had nathing to do nith inmermee. The fifonmalion gefering and sorbing exerase wes for e purpose of makiing Hag
Leqed wvapkietable srof to fcilihde an insurance trnsmction. The sippiies did mal form @ close mexs i fpiEHrance trmasaciion mul
sfctively corstimitea @ sepnrmle deal otsivks ey drswnmoe negotinfions 60 = My findiegs thit the Appeliant had mo relalionship
Wit potendicl conswiners for (nstinoa: products or ineurers wed Beat its supplies consiituted a discrete and salf-conbafped actioity
Rehwas Brokers wible e sorsection uithe inseeeice trenctines deimenstrated Bt Hie Appelond did ned provide the services of ar
iisuranae interinedinry.”

2411, From the above jud gments under UK VAT law, the following legal position emer ges:

2 Mere introduction of bayer with the soller is not subficient lor a seevice provider bo gualily o be an
intermediary. Activity of gathering Information / sorting the sime does net necessarily mean that It b an act of
faclitativg provision of the matn service,

. The ‘inermediary’ plays & proactive part n patting in place the arangemonts under which the supplhy of the
midn service is made. The 'indermodlary! bypically undertakos the arrangement or facibitathom of 2 main service by way

K]



ddaxli\-u introduction, sepport in order processing, support in negotiation of contractual lerms, support in collection ol
price elc.

Negofiation is a pre-requisite for qualitying 1o be an intenmediary. Megotlation means carrying cut all the
necessary activities end to erd which would eniail two parties b enfer Into a contract, without the negobiaior having
amy interest of his ownin the ferma of the copleach,

2412 The above-rmentionad principles can be applied into the present factual matrix 0 determine whether the
Applicant qualifies as an intermediary . Thereby, as per the varkous clauses of the Marketing Agreement bitween the
Applicant and Sabre APAC, the following factual position emanates:
The Applicant Is providing business sapport services and allied activities 1o Sabre APAC
Services provided by the Applicant are preparatory and supportive in nature rather than facititatimg, any provision o
services by Sabre APAC
-0 payments are routed heeagh the Applicant,
“This Applivam merely supports and has ne right to actually negotiaie, fimalize of change the price alneady Hxad I Sabre
APAC,
2413 Alsp, comsidering the bi-pariite nature of the Marketing Agreement, the Applicant provides marketing,
promotion and distribmation servioes only to Sabre APAC and not o amy other party. Further, for the provision of (e
saidd services, the Apphcant receives compensation from Sabre APAC, on g cost-plos markup basis, wiich bt is entitled
to irespective of the ramber of booking made o the said CRS Software. Thus, even Inthe unlikely event of no business
being, peverated from the teeritory, the Applicant will receive compensation as per the valuation enumerated in
paragraph C of the backgrourd hereinabove, This itmelf sbesuld cstablish that there &= no other supply excepd the supply
1o Sabine APAC and therdfons the seid Marketing Apreement does med creake any agency botwaen the Applicant and
Sabre APAC, the services rendored by the Applicant cannat be categorized ac intermxliary services.
2404 Infact, Aricle 11 of the Marketing Agreament dated 31 October 1016 specifically establishes that the Applicand
doses not act as the agent of Sabre APAC nor does the Appliomt does nof huce Ui aiethority to ect in e e oF o Sehell of
or otherwise bind' Sabre ATAC in any manner in refation to the services rendered by them under the sid A greement.
L5 EXCLUSIONARY PART - 'SUPTLY ON HIS OWN ACCOUMNT
151 Theexclusorary part of the said definition as stated in Para 2.2 above excludes (rom (ts purview any person
iinchuding a broker, agent or any other person) whe provides the main supply on his own account will net qualify as an
imtermediary, In other words, if a person provides the supply an ks awn account, then gueh a supplier is not coverad
amler the definition of berm intermediary
352 Herelna reforonce is made i para 5.9 6.0f the CBEC Education Guide 2012, wherein the situatien where services
are rendensd on the persons awn account s spedfically highlghted, The relevant extract reads as follows:
‘WWhien the freight forusrder acts on Jus oom deooend {soy for an exponl shipmeenty A fretght formarder provides domeshc
transporhition witfie hoombie ferritary (say, fom lie expoders factory loomed tie Pane fo Auwmbnd port) as il as internationsl
Jreight service {say, from Mumbai pard do the cternational destinatical, under @ single contrach, an his s acoaint {6 lie Baegye-
i areal seils fright traneport as & peircipall, msd dhiirges o consolidated amopinl fo the exporter, Thes i6 @ atrice af Framsporhadion af
poods for which bhe plece of vapplly i tre deshividlion af poovis. Sinar Hwe idestinodion of pocds s cuclaid tarabie ferritory, this sermios
i ot dract sermice hre. Heee. i 5 presinued Hhat encillory freight serdoes (fe, sereices anclilary 1o franspariation-loading,
M geiag. Inmitling etc.) o *luniled with the preincipal service awing fo o single confract or a stingle price {oonsideration;. *%
Tk, even persons wha provide services b their clients by dealing with the customers of their client on the client's
behal, Bybactually provided these services on their own account, will not be categoricnd as inermediaries under the
said dighifipn. Accordingly, in the present case, even il it s assumed thal the Applicant amanges’ or 'Faciliiates’ tha
fpen Sabre APAC and s customers, since all the services are rendared by the Applicant o Sabre APAL an
h-principal basis, the services would get covened undar the exclusimmary chavse of the said defintion under
M of the IGST Act, Herein relimnes o5 also placed o Hre raling i the case of Glaln! Transportation Services
ngerfad in 2016 (45) STR 574 (AAR).
2 i further submitied that the relationship of the Applicant with Sabre AFAC is soparate from the relationship
pegh Sabre APAC and its clients The Applicant engages with Sabre APAC's clients only in pursianceof the services
S rondered i Sabra APAC which it provides on its own socount and not a3 an agent of Sabre APAC,
255 In the CBEC Circular bearing MNo. 334,/4/ 2006-TRLU dated 28 February 2006, lssued during the: erstwhile regime
an introduction of business support services' e nature of the services covered under th i head has been elarified an
falkrws:
4345 Businers Suppert Servicrs: Biiness satilies salsonre & wiiher af seriices for Hse i RIREES oF comPERn Tese sercees
dcfaice Prawsschion provessing, ronfine edwlnistrafion or eccoustancy, customer reliienship manngeeest ural lefe-markeling.
There are also business eatitics Thich provide iufrastructiral support sud as providing instonl along will seerefaril aesrshonce
Ktorean @5 “Businsss Centre Services’. 08 i propesed to tex all saich outsourged serouces. [F Untse serices wne proviied on tetaalf of 0
person, tiey are alreedy b under Business Auxiibary Sermice. =
2356, Accordingly, the services rendered by the Applicant being outneresd sorvioos of Sabre APAC would have
been clewrly classifiable a5 ‘business sapport sorvicas under the erstwhile regime. In thi: G5T regime. the said services
head is includable under the HSN code 9885 relating 0 tiher support seevices.’ However, i s periirent 1o nole, thal
the said services are rot provided by the Applicant on behalf of Sabre APAL, but on its own arcount on 2 principal-to-
pﬁ;u.‘ip:l.'l basis.
SET [ the abovecase, while thers is an arrangement invalving the Applicant, Sabre APAC s well a5 the customen
of Sabre APAC, the Applicant’s engagement with Sabre APACS customers 15 in puralance of the promotion aml
distribistion pctivities carried cut by the Applicant. The Applicant approaches the polential custonser and subsequenily
may even underiake anatysis of their busines activities in order o determine the viability for ase of thi CRS Software,
15




but the actual provision of the services of socess to CRS Software is provided by Sabre APAC Besides, oven the
interaction with the potential or confirmed castomer of Sabre APAC is done bry the Agplicant 4n ils own account and
not ag an sgent of Sabre AFAL
258  Hemwin, the Applicant places reliance on the following judgments of the CESTAT which heldd that the person
conkd at the same Hime actas an agent snsd alao on princlpal to prindpal besis with respect to the same line ok gty
(£} Greerwich Meridian Logistcs (T} Pyt, Lid, », €ST, Mumbai [2016 (43) STR 216(Tr. - Bom.}|
{ii} Phowenis Intemational Freight Services Put Lid, v. OST, Mumbai - [T {2017 (47] STR. 129 {Tr. - Murn.J]
250 Thorefore, the services rendered by the Applicant are not classifiable as under Section 2(13) of the 1G5T Act, the
same being rendered by the Applicant's on its own account.
16, Iy vlewe af the facts and the legal provisicas, the Applicant sespecthully submits that the services rendered by
tham o Sabre APAC would wenld be treated as anexpaort of services under Section 2] of the 1G3T At and hermce not
b mon-laxable far the purpose of payment of GST under the provisions of GST Law,

Drotalls of the Marketing Agreoment dated 31 October 2006

1 Background:

14 The Applicant, vie. Sabre Travel Network Endia Pvi Lid, has obtained a non-excushve, royaliv-Free eight and
license from its parent company ie, Sabre APAC, bo distribuibe the CRS Software in India vide a Marketing
Agreement dated 31 October 2006 with eifect brom (1 April 2016 The scope of the services provided by the
Applicant under the terms of the saxd Marketing Agreement are

« Marketing services incduding adveriising, dentifying pobmbial costomers, identifying bosness apparhinitios,

demorstrating offerings

- Consultamey and provision of mformatien serdces;

- Markoting support services, including PR, promaotions, sponsorship, and special events and trade sheves; andd

- Any other services necessary ar advisable to perform ils obligations under the said Marketing Agreement.

L2 The entire gamut of services are provided in an integrated manner to Sabre APAC, and for consideration the

Applicant razes o consolidated monthly invoice for the Fees o be recoived foom Sabre APAC for all the services pendened

ior thists. Thee said fees, which |5 recaived in the form of convertible forefgn exchange, is @lculaed ona cost plus a markup

basis as per the forms of the gaid Markefing Agreement. Further, the amount so recvived §s inaccordanoe by the domestic
arm's length requirements under the local transder pricing laws

1.4 A detailed explanation of the services rendered and duties of the parties undar the said hiarketing Agroement

iz explainoed horounder;

2 Marketing Agreement and its Operation:

2L In vicw of the above, the Applicant urdertakes the following activities in relation to the marketing and

promation services pravided by them under the Marketing Agreement dated 31 October 2016

- While marketing access to the CRS Software, the sales team of the Applicant apprisches polential subscribers in

[ndia bo whom they explain the features of the CRS Softwan: and the Aoxibllity of sorme bo integrate with the potantial

abscriber's sy sem for mnooth furctiesing

paftir, in the event of a positive resporae, tha Applicant scans {he credontials and the basiness potential of the
iher fo whois U propeses to market tho CRS Software;

i organizational and workflow analysis of e subscriber and following a backgrownd check of their priar

i the Applicant logs on a request into the sysbem thraugh the website maintained by Sabre AFALC callod

4 Communication Managemer System, This is an automated process wherein a roquest is placed by the

plicapd o ceeate o Prewdo Ciy Code;

5 ghoously, provided the subscriber agrees W use the RS Software, order forma are collected fram them (o

hglgihe process for activation of the CRS Software following the creation of the Peoudo Caby Comlix

w aibrsscribes mects all tha criferion set forth by Sabes APAC for subecription, it is registered smceessfully and a

B City Code i allotied in its faver. Ones the Code i allotted and the setup i3 activated, the Applicant’s engineers

install wesr intarfaces o aceess (he CRS Software in the subscribes's compu ber systemns.

14 I this manres, once the argandzational and workflow anatysis is complete, the Applicant underiakes reporting

of the regulis in thie Subscriber Communication Manapgement Svstem owned by Salee APAC, Consequently, ihe scouting

of potential subscribers and the sakd organizational and workilaw analpsis of such putential subscribers are the

deliverabes by the Applicant which is submitied in the Subscriber Commuanication Management System in tha form of

a non-anding roquest,

28 Herein, the resporsibility of the Applicant, stands conplotad on the identification of the potential subscribers

16 Babre APAC Subsequently, their responsibility of providing marketing support services (2.1, installation of interfaces
b thee CRS Software, comsulancy, assistance, provision of information services, ele.) relating o the CRS System arises

anly onceSabre APAC decides i accept the potential customer besesd om the analvsis provided by the Applicant,

24 Thus, based on the anatysis of the subscriber's business providal by the Applicard, Salbre APAC makes o
deision an whether or not b allota Pseudo City Code to the patential subscriber and it s only fallowing an affirmative

decision that the Applicant's engineers. install user interfaces (o access the CRS Software in the supscriber's compu ber

systoms. The decision ber peerrmiit (e subscriber's bo have acceas to the SRS Selhware is basid on the internal craterion sed

fomth by Sakme APAC and the Applicant s rot mwolved in the decision making process

3.1 Additionally, the Applicant also undertakes sales promoticn and marketing suppart activitics fo advance thie

siness of Sabre APAC in India. This includes marketing support services such as PR, promaotions, sponsorship, special

Ap
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svents and brade shows, as well a3 any olber services necessary 1o perform s obligations under the Markating
Apreement,

12 Such services are provided with the aim o make the CRS Software the reservatlon system of chodce for
subscribers amd s strengen the subscribers trust in the brand “Salbre”so as b avgment Sabre AFAC' busness in India,

63, COMTENTION - AS PER THE CONCERNED OFFICER

The submission, as reprodiced verbatim, could be seen thus-

W /s, Sabre Network (India) Pvi, Ltd. have filed an application with Advance Ruling Authority [ARA) GST
Ehuay an, Mazgan:m. Blumbai = 400 0L om 13,04, 2018, In the application, ey asked the question as to -

“Wiether the marketing, promotion snd distrilmtion services previided by Mys. Sabre Tnalia {o Salve
APALC would be sulject fo box wieher 1G8T Act 2017 and Maharashira GST Act 2017 or wouild remain
cxctuided wwder the swid acks, o8 Fhe sadd actinitics qualify as export of seredee 0 accordance to Seclion
¥6l of Fhe IGST Act 2077 read itk the seil Tex Acts. 2.7

In support of their above guestion, during the course of personal hearing held on 17.07 20148, in the
office of Authority of Advance Ruling, GST Bhavan, Mazgaon, Mumbai - 400 010, they submiited the
following facts to the notice of the authority,

M/ s, Sabre Metwork (India) Pyt Lid. (hereinafier referred as the Applicant) is private limited
company engaged in the provision of marketing, promotion and distribation of the Computer Reservation
System Software ('CRS Soltwarc’) within the territory of India.

The CRS Soitware has been developed by M5 Sabre GLBL Ine. as a global distribution system which
performs various funchons including airline seat reservations, scheduling. autsmaled deketing and fare
displays, booking for a wariety of air, car and hotel services, etc

Sabre APAC, the Applicant’s parent company situated in Singapore, has been sub-licensed the right to
market and promote the said CRS Software for Asia specific jurisdictions.

Further, it has been authorised to further sub-license certain parts of its marketing rights and obligations
to local-country distributors. Accordingly, Sabre APAC has appointed the Applicant o= the Pational
Marketing Company vide a Marketing Agreemeni dated 31 October 2006, purssant to which the Applicant
has been granted a non-exclusive fght fo market and distribiibe the CRS Saftware bo vations fravel agemis
inm Indla.

Under thie said Marketing Agreement, the Applicant provides a range of services relating to marketing
d sales promotion which includes advertising, consultancy, public relations, promotions, marketing
t sepvices, ete, These services ave rendered by the Applicant ta Sabre APAC for which consideration
le by Salre APAC in the form of convertible foreign exchange. calculated on & cost-plus markup
cost-plus markap basis comprises of the monthly qualifying cost which bs the sum of all costs
s 1l ﬁpp”“’-ﬁn: ini thie Process of I_:.r'.n\rl_s.\]gn of =crvice mgqlhq\-r with a pmﬁt |'|1-I1T‘E.‘|11 ol e FﬂrI:E'I'H
iai i the basis adoptad for purpose of Transfer Pricing provision undsr (he Ikcome tax Sce. Hereim,
glcing study and documentation is one of the procedutas 1o be followed under the Income Tax Taws
d it forms the basis for assessment of corporate taxes by the Income Tax department.

ever, the Marketing, Agreement between the Applicant and Sabre APAC, dess not establish any agency
« parties and all the services are rendesed by the Applicant principal-to-principal basis. Further, the said
ent does not operate to creale any partnership or joini venfure of any kind bepwieen the Applicant

TFigg@Sabre APAC,
=="Tix light of Ihe shaove, the Applicant kas preferred anm Application before this Authortty for Advance Ruling seeking
to defermdws whether there arvses airy Hakiliby fo dis chirrge Gevdds and Sermice Tax (GET) o e seraices rendered
to Sehre APAL situated outside Tndid.
EINDING S:-

In this context. it i5 (o submii that:-

»  M/s. Sabre GLBL Inc ., is the forelgn company who developad the CR software.,

v Secondly, M/s Sabre AFAC, Singapore based company has been sub-licensed the dght o
market and promote the said CRS Software for Asla specific jurisdictions,

s At lzstly, Sabre APAC has appointed M/s Sabre Metwork {India) Pet. Lid  the Mational
Marketing Company vide o Marketing Agreemen dated 31102016 granting o non-exclusive
right to market and distrbute the CRS Software to various travel agents in India.

Gection 13} of the 1GST Act, defines an intermediany to mean “a braker, @n agent or amy afker persom, by ahaterer s
clked, o rvaneges o Scilitales the supply of poads or serices or botly, or securilies, betoeen doc or 0 PERSINE, Bl does rol
dnclie @ person i supplies fuch gonds or serviced on s oum arcount.”

Iri their submission dated 17072018 before Adjudicating authority, the applicant submitted iheir

Marketing Agreement dated 31.70.2006, wherein [t clearly siated thal ©

1.1. It i% subamitted that the Marketing Agreement datoed 31 October 2016 creates an abligation on tha
Agplicant to provide marketing, promoticn and digtribution services 1o Sabre APAC in relation to the CRS
Goftware, within the twrritory of India The Applicant identifies potential customers and once the sald
rustamar s accepted by Sabre APAC, it provides after-sales services as may be required. Further, all
promotion and marketing support services provided by the Applicant is towards the objective of building
the cugismar base of the CRS Software in lndla or in relation b the same.




As stated above, M /5 Sabre Metwork (India) Pyt Lid, works for Sabre APAC, bub does not apprars
tor supply the CR software on his own account and therefore, Falls under the services viz. Intermediary
Services and the appears liable for fax wnder 1G5T Act 2017

Mone of the case laws, cited by the applicant are applicable o the present case as the Facis and
circumstances are dilferend,

4.  HEARING

The case was taken up for preliminary hearing on dt. 2606 2018, with respect to admission
ar rejection of the application when Sh. Irshad Ahmed, Advocate along with Sh. Rageev Pallath Advocate
appeared and made oral and written submissions as per contentions made in ARA. The ju risdictional officer,
Sh. Rajiv Kant Nirala, Inspector appeared and stated that they were not making any submissions today and
would be making submission in due course.

The application was admitted and final hearlng was held on 17.07.2018 , Sh. 5. Thirumalai Advocate
alomg with Sh, Irshad Ahmed, Advocate and Sh, Hajeev Pallath Advocate apprared and made additional
wrltten submissions . They orally made contentions as per their ARA application. The jurisdictional officer,
Sh. Nijay Lande, Supdt, appeared and stated that they would be making submissions in due course,

05.  OBSERVATIONS
We have perused the records on file and gone through the facts of the case and the submissions made

by the applicant and the department.

Briefly stated the Applicant has stated that they have obtained & non-exclusive, royalty-free right
and licanse from its parent company ie, Sabre APAC, to distribute the CES Software in India vide a
Marketing Agreement dated 31 Oclober 2016 with effect from 01 April 2016, Pursuant to the said Agreement,
the Applicant has been appaointed as the National Marketing Company to conduct marketingand promotion
e oss of the CRS Software to end subscriber's viz, travel agents in India,

In view of the Marketing Agreement dated 31 October 2016 bebween Sabre APAC and the applicant.
to market the CRS software, the sales team of the Applicant approaches potential subscribers in India to
whom features of the CRS Software and the flexibility of the same to integrate with the potential subscriber's
system for smooth functioning are explalred. In the event of a positive response from the subscribes, the
Applicant scans the credentials and the business potential of the subscriber i whom it proposes to market
the CRS Software and based on an organizational and workflow analysis of the subscriber and following a
background chack of their prior activities. the Applicond logs o @ request inde the system Hhrough Hee wwebsile
mgimtained By Sabre APAC called Subscriber Comuuonication Management Syston. This  an dulamaket procss
wkerein i request is placed by e Applicart to creale 0 Psewde Ciky Code. Sinnilfaneonsly, provided o subsoriber agrees
1o use the CRS Softrware, the applicant collects order forms from the subscriher to hegin Hie prrocess for actutioer of te
CES Softumre following the creation of the Pseudo City Code. 1f the subscriber meets all the criterion set forth
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by Sabre APAC for subscription, it is registered successfully and a Pseudo City Code is allotted in is favor,
Omice the Code is allotted and the setup bs activated, the Applicent's enginvers instill user interfaces fo neoess He
CRS Softwwre én the sulseriber's conrprler systems,

From fhe submissions made by the applicant it is clear that they are on the Inokout for potential
subscribers whi are willing to use the CRS software in their business. It is also important to note that these
potential subscribers alsn roquire such software for use in their business and require the help/assistance of
the applicant to reach out to Sabre ATAC to obtam the said software

Admittedly, the Applicant also undertakes sales prometion and marketing suppert activities to
advance the Business of Sabre APAC in India by way of giving marketing support services which includes
activities such as PR, promotions, sponsorship, special events amd trade shows, as well as any other sorvices
necessary to perform its obligations under the Marketing Agreement and to make the CRS Software the
reservation system of choice for subscribers and to strengthen the subscribers trust in the brand Sabre' 5o
as fo augment Sabre APAC's business in India.

Wiilst making their submissions the applicant has claimed that the services being provided by them

i only to Sabre APAC and since Sabre APAC is situated culside the taxable territory of India, and the same

wiould qualify as export of services as defined under Section 2(6) of the [ntegrated Goeds and Service Tax

Act, 317 (hereinafter referred o as 'TGST Act) read with Central Goods & Services Tax Act 2017 and the
Maharachtra Goods & Services Tax Act 217 (hereinafter referred to as "Said Tax Acts™). They have also
submitted that since they provide the services to Sabre APAC on principal to principal bases with the enly
f‘ﬁ'ﬁ“;ﬂn uf promoting and marketing of CRS Software in India, such services shall not qualify as

Mw_?\rdinr}' Services under the G5T Laws,

';h ﬂil:p briew of the submissions made by the applicant we find that the Issue before us is whether or not
! the ﬂpﬁlj:ant is [:mvhilng Intermediary Services, If the services provided are Intermediary Services then as

it is their contention that the subject services provided by them to Sabre APAC are actually export of services
as prer the GST Lawa.

In view of the above details we nead 10 examine whether the services provided by the applicant are

Intermediary Services or not:

In simple terms “intermediary’ can be faken to be as a firm or a person, ofc. who acts as a link
bebween parties for the conduction of business, etc. We find from the question posed that the applicant Is
having doubls as to whether their services are taxable under COST Act and MGST Act or whether their
services are exempt under the IGST Act, being export of services.

To arrive at a decision we first take up the definition of an intermediary as per GST laws. The ferm
‘Intermediary’ is defined inSection 2013) of IGST Act, 2007 as- “mternvediary’ veans a broker, an agent ar
any ether person, by whaetever name called, who arranges or facililates the supply of goods or services or
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both, ar securities, between bvo or more persons, bt does wel biclude a person whe supplies such goods or

aerrices o both or securifies on s own acconnt

From the above definition we find that an intermediary can bee a broker, an agent or any otfwer
person and either facilitates the supply of goods and/ or services bebwesn Bwvo or more persons and whe
cannot change the nature of supply a3 provided by the principal.

From the facts before us wa find that the applicant is covered by the said definition of an
mtermediary becaise they are definitely acting as a broker f agent, etc and facilitating the process for sale of
CRS Saftware belonging 1o their foreign parent company, to the Indian subscribers because they identify
such subscribers on their own in India. [t 15 the sales team of the Applicant which approaches potential
subscribers in India to whom they explain the features of the CRS Software and the flexibility of said
software fo integrate with the potential subscriber’s system for smooth fanctioning, Ore the applicant gets
a positive response from the subscriber, they scan the credentials and the business potential of the subscriber
to whom it is proposed to market the CRS Software, Based on an organizational and workflow analysis of
the subscriber and following a background check of their prior activitles, the Applicant logs on a request
into the system through the website maintained by Sabre APAC called Sobscriber Communication
Management System. Provided the subscriber agrees to use the CRS Software, order forms are collected
from them to begin the process for activation of the CRS Software. Once the subscriber i registered
successfully and a Pseudo City Code is allotted In its favor. Once the Code is allotted and the setup is
activated, the Applicant's engineers install ueer interfaces to access the CRS Software in the subscriber's
computer systems,

. Thos from the alove we find that first and foremost it is the job of the applicant to scout for
"'-.‘n_FE?nr?LPmm India. It is nowhere mentoned that the subscribers come on their own 1o the applicant. Thus
Fﬁh{ﬁﬁiﬁnnt explains and educates the subscriber about the software, Hence it is clear that the subscriber
ﬁﬁ.ﬁ beco % aware of the software only after the applicant approaches them. It is also mentoned that the
||_:iu:5 not belong to the applicant. Thus we findd that the applicant actually acts as an Intermesdiary
iy potential subscriber and Sebre APAC. The applicant is not providing services on their own.
ﬁtwan: belongs to the parent company. The applicant educates the subscriber about the software
uch they would not have known if the applicant was not prosent as an intermediary between them and
the awner of the CRS software.

It is very clear from the facts of transaction that the applicant is not providing services on their own
account but on account of Sabre APAC, and thus it is very apparent that the applicant is providing
Intermediary Sorvices in the instank case.

Since the applicant, being the supplier of service is located in India and the reciplent of Service Le.
gupplier of goods is located outside India, Section 13 of the 1G5T Act, 2017 would be applicable o determine
thie place of service. As per Section 13 (8] (b} of the sald Act, the place of supply of Intermediary Services
shall be the location of the supplier of services, in this case, the applicant. Since the place of supply of

sorvices in the instant case is in taxable terdtory, the sald intermediary services cannot be treated as export

of services under the provisions of the G5T laws.



In order to classify as ‘export of service’, as per section 2{#) of the Integrated Goods and Service Tax
Act, 2017, one of the crucial condition as contained under sub-clause (iii} requires that the place of supply of
service should be cutside India. In the subject case, the place of supply shall be location of the supplier of
services and therefore such ‘intermediary services” cannot be clagcified as 'exporkof services’.

We now discuss Inter-state provisions as well as Intra State provisions under the GST laws as
Foflermes:s

Inter State provisions are contained under saction 7 of the Integrated Goods and Service Tax Act,
2017 and since nome of the specific provisions are applicable, residuary provision contained under section 7
(3} {¢) shall be made applicable i the case of intermediary service, which states that inter-state supply of
goods or services or both in the taxable territory shall be treated to be a supply of goods or services or both
ir the course of inter-state tcade or commerce, however, the same should not be an intrastate supply and
shoukd not becovered elsewhere in section 7 of the [GST Acl

Section § of the Integrated Goods and Service Tax Act, 27T deals with the provisions of intra-state.
Applying the provisions of section 8 (2) which states that “subject to the provisions of section 12, in case
where the location of the supplier amd the pace of supply of services are In the same state or in the same
union territory, the supply of service shall be treated #s intra-state supply”.

The above provisions of inter-state supply and intra-state supply bas clarity when both the recipient
and the supplicr of services are located in India. However as In the subject case, when the recipient is located
outside India provisions of section 7 {5) (c) shall be applicable. Section 7{3)c) is reproduced as under-:

: fy-u'f'guu'ﬁl's or seretees or fodh-

ribit Specal Economic Zone developer or 0 Specinl Ecamonric Zome it or
ke derrilory, mol beang o mire-Stale supply and st coversd elsendasre e this

erti
soffiedd to be o supply of goods or serices or bodl an the course of inler-Stale-trade oF commerce.

; / per intra-state provisions contained in Section 6(2), the said provisions are subject to the
] fins of section 12 of the IGST Ack, As per secton 12, the provisions of section 12 would be applicable
= }r for determining the place of supply of service where the location of supplier of services and the location
of recipient of the services is in India. When recipient Is located outside India the said provisions of section
12 cannot be made applicable and since provisions of section 82) are inter-linked with provisions of section

12. the same cannot be made applicable in case the recipient of service is located outside India.
Thus we find that in case the intermediary servicos are provided to the recipient located outside
India, the inter-state provisions as contalned under section 7(5) (c} shall be applicable and hence KS5T is

pa}"n.bl.n under such transachaon.

With respect to the case laws cited by the applicant it is seen that none of the case laws ame

applicable in respect of the present case as the facts context and circumstances are different.

06 In view of the extensive deliberations as held hereinabove, we pass an order as follows:
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ORDER
(Under section 38 of the Central Goods and Services Tax Act, 2017 and the Maharashira Goods and
Services Tax Act, XF1T7)

NO.GST-ARA- 08/2018-19/B- - Mumbai, dt. 60T 22 NE

For reasons as discussed in the bady of the order, the questions are answered thus -
Question :- Whether the imarketing, pmmni‘l'm.r and distribetion sevoices (hereinafter refermed fo ns the
"Said Services”) provided by Sabre India to Sabre APAC wonld be subject to tax wnder the Central Goods
& Serpices Tax Act 2017 and the Maharashira Goods & Services Tax Act 207 (hereimafter referred to as
raaid Tar Acts"} or wonld remexin excluded wrder e swid Acts as fhe said activities guralify as export of
service tn accordance to Section 2(6) of the Ietegrated Goods and Service Tax Act 20017 read with the said
Tax Acts?

Answer - The marketing, promofion and distribution services provided by the applicant to Sabre APAC

- ———

wonld be sulbyject to tax under the provisions of the GST Act.,

— — ] —
B. V. BORHADE PANKA] KUMAR
[MEMBER) (MEMBER)

CERTIFIED TRUE COPY

Copy bou-

1, The applicant.

2 The concernesd Central [/ State officer. ) e

3. The Commissicner of State Tax, Maharashtra State, Mumbai, '_H,,.—P"
4. The Jurisdictional Commissianer of Central Tax = RER

5. Joint commissioner of State tax , Mahavikas for Website. ADVANCE RULING AUTHORITY

MAHARASHTRA STATE. MLUMBA]

Note - An Appeal against this advance ruling order shall be made before The Maharashira Appellate
Authority for Advance Ruling for Goods and Services Tax, 153 floor, Air India building, Nariman Paint,
humbai- 400021



