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FROM THE DESK OF EDITORS-IN-CHIEF

“Law is not static, it is dynamic and it is not dry subject”
— Altmas Kabir, Ex-CJI

It has been the endeavor of Sales Tax Bar Association to keep the
members of the Bar abreast of the latest developments in the field of Value
Added Tax Laws and Goods and Services Tax Law. Publishing monthly
Journal is one of the best modes of updating the members. It is a matter of
great pride and pleasure that our Bar has completed 57 Years of publication
of its journal, Delhi Sales Tax Cases.

Appointment of Editors-in-Chief is highly responsible and arduous job.
Alot of pressure and responsibility was fastened on us to maintain regularity
of publication and also to maintain its quality. However, We accepted this
challenge believing that it will take us to the road of hard work, long hours
and extreme devotion toward this task

As the last issue of 2019, this gives us an opportunity to thank all those
authors of the Articles published during this year and to acknowledge
generous help which both the authors and editors obtained from peer
reviewers. The journal will continue to publish the quality judgments and
other relevant material relating to GST and other allied laws in future as
well.

With the change in law, we also tried to update the journal, so as to
cater the needs of the Bar and the Bench. We worked hard to keep you
abreast with the latest law and the judgments, circulars, notifications and
press notes etc., This will increase the page numbers of the journal in
future, as the GST practice will be based on these natifications, circulars
and other press releases of the department as it used to be in the Excise
Act. Though the law on GST is in initial stage and it will take time to develop,
with the advent of complicacies faced by the traders and adjudication on
the subject by the lower authorities and the Courts in particular will settle
down it with the time to come. The initial glitches will also be removed
either suo moto by the Government or with interference of the Courts. The
next editorial Board shall report all the matters which shall come before the
courts. We however, always welcomed the suggestions and criticism from
our esteemed readers for further improvement of the journal.

We extend our gratitude towards Sh. H.C Bhatia & Raj K. Batra, patrons
of our journal who have been source of our inspiration and we sought their
guidance throughout the year. We are thankful to authors of Article, Sh.



Puneet Agrawal, Sh. Sushil Verma, Sh. Chakit Singhal, Sh. H. L. Taneja,
Sh. Gaurav Gupta. We are also thankful to our friends and members like
P.K Bansal, S.N Garg, M.L Garg, S. K. Bansal, Neetika Khanna, Vasdev
Lalwani, A.K Babbar and Ravi Chandok who provided us a lot of orders
and judgments’ to publish in our journal.

Wish you a Happy New Year, 2020 to you and your family. We convey
our best wishes to new team for the year 2020.

We request new executive committee to appoint young energetic team.
We have played our innings.

“Law is the command of the sovereign”— AUSTIN

Editors-in-Chief
S.K. Khurana, Kumar Jee Bhat & H. L. Madan



FROM THE DESK OF THE PRESIDENT

Hare Krishna,

Wishing You and your family a
Happy & Prosperous New Year 2020

Today 23 December, 2019 on the eve of demitting

’ office as the President of our esteemed Bar Association,
| extend my gratitude to all the members for reposing
confidence in me to shoulder the responsibility as President of this August Bar
for a second time. | understand that it is the duty of the Executive Committee
to keep the members abreast about the latest developments on the taxation
side, especially after the implementation of GST Law which is evolving at an
extraordinary pace. In order to keep step with such frequent changes, the

best way is to conduct Study Circle Meetings and publish the monthly Journal,
which become the best modes of updating the members.

The K & D Committee had been constituted and which consisted of
both, the experienced and younger members. A meeting of the Committee
was conducted and valuable suggestions were noted. Dr. Gaurav Gupta
voluntarily offered his services to prepare legal updates and which included
latest Circulars & Notifications, Gist of Rulings of the Advance Ruling Authority
and other Important Judgments.

Now, with great pleasure and pride, | inform that during the year 2019,
we have completed one full volume of the DSTC and also present the Bar
with Part 9 & 10 of Volume 57 (2019) of DSTC. All this has been possible
due to the untiring efforts of the team of the Editorial Board led by Sh. S.K.
Khurana, Sh. H.L. Madan & Sh. Kumar Jee Bhat as Chief Editors and the able
guidance provided by Sh. H.C. Bhatia & Sh. Raj K. Batra as Patrons. | am also
thankful to the Convenor, Sh. Suresh Aggarwal and all the other members of
this Committee.

Keeping our commitment to make the Bar Association more vibrant, a
variety of activities were undertaken with the blessings of Lord Krishna and
the unstinted support of all members. With the limited space here, | can pen
down only a few of our achievements during the year:

> 21 Study Circle meetings covering important topics of GST, Income
Tax and other allied tax laws. It is noteworthy that No Speaker was
Repeated. All the meetings received overwhelming response from the
members.

> 8 Group Discussions as part of the Continuous Education Programme.
No Panelists (16 in Nos.) were repeated.



7 Sessions of Grooming the Young Programme on different topics
were held under the aegis of Sh. H.C. Bhatia and with an eye to help
the young members.

Two Days Conference on Indirect and Direct Taxes at the prestigious
India Habitat Centre, with 7 technical sessions on topical subjects was
organised and which was addressed by many Stalwart Speakers.
Most of the sessions were chaired by a High Court Judge. Around 475
delegates participated, amidst handsome participation by the Officers
of the T&T Department.

Residential Refresher Conference (3 days) at Shervani Hill Top Nainital.
Around 100 delegates from the Bar along with their families attended.
4 Prominent Speakers from the Bar led the Technical sessions. Yoga
& Palmistry were an added bonanza in this Conference.

International Tour cum Tax Conference (10 days) on GST at Mauritius
and Dubai. Around 106 members from the Bar along with their families
attended. The First Secretary to the High Commissioner of India at
Mauritius graced the Conference and also released a Souvenir.

Representation to various Authorities .... Commissioner DGST, Chief
Commissioner CGST, GSTN CEO and Sr. Officers, GST Council
officers, GST Policy Officers relating to various glitches of GST portal,
difficulties faced for refund issues and simplification of GST returns.
These meetings were hugely successful and many of our problems
were addressed. Due to our continuous and effective representations
before the Court, and with the strength and support provided by all our
professional brethren, the GST Policy Wing was directed to prepare
a detailed agenda for the 38" Meeting of GST Council on 18.12.2019
and the constitution of a Grievance Redressal Committees at Zonal /
State Levels, with both CGST and CGST Officers, representatives of
GSTN including representatives of Trade & Industry and other GST
stakeholders. Further, the GSTN was directed to provide a list of Nodal
Officers of the State & Centre at one place and on the website of
both the State and the Centre for IT Grievance Redressal Committee
(ITGRC).

Representation to Bar Council - On a call given by the Bar Council of
Delhi to voice concerns and raise demand for the welfare of advocates,
a large number of our Bar members participated in a Protest March
from Patiala House Courts to Jantar Mantar and which proved fruitful
inasmuch as the Govt. of NCT of Delhi allotted a Fund of Rs. 50 Crores
for the Welfare of Advocates.

Court cases before Hon’ble Supreme Court and Delhi High Court -
The Hon’ble Supreme Court on 13.11.2019 has quashed the Notified
Rules of the Finance Act, 2017. Writ Petitions in Delhi High Court
for issuance of Refunds under GST and portal glitches under GST
have been argued by Sh. Puneet Agrawal, Advocate and which have
yielded beneficial results from time to time.



\J

Additions to the Bar Library - Books are the backbone of our profession.
Several books on various subjects have been added in the library for
the benefit of members. Many authors have given copies of their latest
published books. Lately BCD has also promised to grant E-library and
latest computers for use of our members.

Cultural Activities — Holi Milan programme, Independence Day
Celebrations and Deepawali Festival were celebrated in the Bar
with full zeal and enthusiasm. Sh. Manish Sisodia, Hon’ble Dy. Chief
Minister of Delhi, graced the programme as Chief Guest on the
occasion of Diwali.

Special Lectures - To commemorate Gita Jayanti, a Discourse on
Shrimad Bhagwad Gita by Sh. H.G. Rohini Nandan Das from Raman
Behari Gaudiya Math was organised in the Bar.

Chambers - Due to persistent efforts during the year, the FAR of
the Chambers Building was got increased to 300%. The revised
Building Plan and status of construction of the Annexe Building
has been reviewed in the detailed meetings held in the office of the
Commissioner with the Office Bearers of the STBA, Senior Officers of
the Department, Senior Officers of PWD, and the Architect. Now the
Building will be constructed with 2 Basements, 1 Stilt Parking and 12
floors (earlier 8 Floors).

Blood Donation Camp
Health Check-up Camp and Package

Sports Activities - Memorable Sports Events were organised, wherein
various competitions such as Carrom & Chess tournaments were held
in the bar premises and the Lawn Tennis, Table Tennis and Badminton
tournaments organised at the Siri Fort Sports Complex. A Cricket
Match was also organised between the Presidents’ X| [Sales Tax Bar
Association (Regd.)] and the Commissioner DVAT XI. Also organised
a Cricket Match between veterans and the younger members of the
Association. The Bar also played the 4™ Edition of the N.C. Sikri
Memorial Cricket Match.

Tree Plantation Drive — To make the environment “Go Green” and to
celebrate 25 years of occupation of the Bar premises in the Trade &
Taxes Building, a Tree Plantation Drive was organised in the parking
area of VVyapar Bhawan.

Swachhata Abhiyan - To Commemorate 150" Birth Anniversary of
Mahatma Gandhi ji, a Peace March around the Building of Trade &
Taxes was also undertaken. The Commissioner and other Officers
of Department and also large number of our members attended the
programme.

Constitution Day Celebrations — For first time in the Bar’s history, we
celebrated the 70" Constitution Day in its premises. On this occasion,



the members took an oath regarding the duties they owe towards the
nation. The undersigned read out from the Constitution and exhorted
all the members to adhere to the things laid down in our Constitution.

> An Advocate Welfare Scheme Camp was organised for renewal of the
Bar Council ID Cards and enrolment of members to the Advocates
Welfare Fund.

> Felicitation function of our members who are holding important
portfolios in the BCD, Central Council & NIRC of the Institute of
Chartered Accountants of India.

> Felicitation of members for their pro-bono services in Court Case
matters.

> Sales Tax Bar Association website was made vibrant and active during
the year.

> New | Cards, Welfare Fund Stamps, Car Parking Stickers, ITAT Cause
List.

> Emails, SMS and Whatsapp Study Groups were actively used as
important tools of communication, learning and use. Throughout the
year, all the Circulars / Amendments / Notifications / Determinations
/ Orders / other important information and Case Laws relating to the
profession were sent to all the members through Whatsapp & E-mail.

> Bar Renovation — To add an extra degree of comfort for the members,
5 Window Air Conditioners were installed in the Bar by PWD. An
extensive renovation work was carried out in the Bar premises,
including repairing / polishing of old chairs / tables etc.

> Facilities in Lunch Room - New crockery was purchased and also
the kitchen was reconditioned with new racks etc. The R.O. was got
repaired and which ensured provision of cold water for the members.
Two new Microwaves Ovens were also purchased.

> Diary-cum-Referencer 2020, containing vital information on GST
and Income Tax was released. This would be of immense use for the
members in their professional pursuits.

Time and tide does not spare anybody. So it is time for me to lay down
office of the President of our Bar Association for my successor. | have in this
1 year been devoting my time and energy for discharging the responsibilities
given to me by the members of the Bar with utmost sincerity at my command.

SANJAY SHARMA
President

New Delhi
December 23, 2019
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GENERAL INDEX

Adjournment

COUNSEL OUT OF STATION - WHETHER A GROUND TO SEEKADJOURNMENT —
HELD; NO. REQUEST FOR ADJOURNMENT REJECTED AND EVEN APPLICATION
FOR RESTORATION NOT TO BE ENTERTAINED.

[Ram Siromani Tripathi & Ors. J-1]
Assessment of Duty Under Customs Act

ASSESSMENT OF DUTY UNDER SECTION 14 OF THE CUSTOMS ACT, 1962 - RULE
4(1) & 4(2) OF CUSTOMS VALUATION RULES — REJECTION OF TRANSACTION
VALUE AND INCREASING THE ASSESSABLE VALUE — RULE 4(2) NOT COMPLIED
WITH - IMPORTER & EXPORTER NOT RELATED TO EACH OTHER - NO
MATERIAL PLACED FOR VARIATION OF PRICE IN IDENTICAL GOODS — EVEN
NOT CONFRONTED WITH ANY CONTEMPORANEOUS MATERIAL RELIED UPON
BY REVENUE FOR ENHANCING THE PRICE DECLARED IN BILL OF ENTRY —
WHETHER JUSTIFIED, HELD NO — APPEALS OF REVENUE DISMISSED.

[Sanjivani Non-Ferrous Trading Pvt. Ltd. J-59]

Block of Refund Under GST Act

GOODS AND SERVICES TAXACT, 2017 — NOTIFICATION FOR BLOCK OF REFUND
— AMENDED NOTIFICATION ALLOWING REFUND WITH RESTRICTION TO LAPSE
OF UNUTILISED INPUT TAX CREDIT — WRIT PETITION — NOTIFICATION AND
CIRCULAR QUASHED HOLDING THAT NO EXPRESS PROVISION IN SECTION
54(3) EMPOWERING RESPONDENT TO LAPSE THE UNUTILISED INPUT TAX
CREDIT.

NOTIFICATION No. 5/2017-CENTRAL TAX (RATE) DT 28/06/2017 BLOCKING
REFUND OF UNUTILIZED INPUT TAX CREDIT ACCUMULATED ON ACCOUNT OF
THE RATE OF TAX ON INPUTS BEING HIGHER THAN RATE OF TAX ON OUTPUT
SUPPLIES — NOTIFICATION No. 20/2018-CENTRAL TAX (RATE) DT 26/07/2018
GRANTING REFUND OF ITC ACCUMULATED ON ACCOUNT OF INVERTED
RATE STRUCTURE IN RESPECT OF FABRICS WEAVERS AND KNITTERS W.E.F.
01/08/2018 — ACCUMULATED ITC LAYING UNUTILIZED IN BALANCE AFTER THE
PAYMENT OF TAX FOR AND UPTO MONTH OF JULY 2018 ON THE INWARD

XIII



SUPPLIES RECEIVED UPTO 31/07/2018 SHALL LAPSE — CIRCULAR No. 56/30/2018
GST DT 24/08/2018 — PRESCRIBING THE PROCEDURE TO BE FOLLOWED FOR
LAPSING OF UNUTILIZED INPUT TAX CREDIT — WRIT PETITION CHALLENGING
NOTIFICATIONS, CIRCULAR AND PROVISION BEING ILLEGAL AND REQUIRED
TO BE STRUCK DOWN AS UNCONSTITUTIONAL ON THE GROUND OF THAT IT
TOOK AWAY THE VESTED RIGHT OF THE TRADERS — PETITIONER ARGUED
BEFORE THE COURT THAT POWER U/S 54(3) (i) OF GST ACT IS LIMITED AS
TO NOTIFY THE SUPPLIES NOT ENTITLED TO REFUND OF ITC ACCUMULATED
— IMPUGNED NOTIFICATIONS TO EXTEND PROVIDING FOR LAPSING OF ITC
WERE DISCRIMINATORY — REVENUE EXCEEDED POWERS DELEGATED U/S
54(3) (ii) OF CGST ACT.

REVENUE CONTENDED THATTHEPOWERTO LAPSE OF ITCFLOWS INHERENTLY
FROM THE POWER DENY REFUND OF ACCUMULATED ITC ON ACCOUNT OF
INVERTED DUTY STRUCTURE — PETITIONERS WERE NOT ABLE TO TAKE THE
BENEFIT OF THIS CREDIT AS REFUND ON ACCOUNT OF INVERTED DUTY
STRUCTURE WAS BLOCKED - PRIOR TO ISSUE THE CIRCULAR 56/30/2018 GST
DT 24/08/2018 THAT ALL THE ISSUES WERE CLARIFIED TO TRADERS — COURT
HELD THAT SECTION 54(3) (ii) DID NOT EMPOWER RESPONDENTS TO FORM
RULE PROVIDING LAPSING OF INPUT TAX CREDIT — ITC ONCE VALIDLY TAKEN
IS INDEFEASIBLE AND VESTED RIGHT IS ACCRUED IN FAVOUR OF REGD
PERSON TO UTILIZE THE SAME WITHOUT ANY LIMITATION — WRIT ACCEPTED.

[Shabnam Petrofils Pvt. Ltd. J-362]

Cancellation of GST Registration

CANCELLATION OF REGISTRATION UNDER SECTION 30 OF THE GOODS AND
SERVICES TAX ACT, 2017 — GSTR 3B RETURNS NOT FILED FOR 9 MONTHS
— REPLY GIVEN AGAINST SHOW CAUSE NOTICE — THAT DELAY WAS ON
ACCOUNT OF SHORTAGE OF WORKING CAPITAL — CANCELLATION ORDER
PASSED WITHOUT REFERENCE TO THE SUBMISSIONS MADE. WRIT PETITION
— CHALLENGING CANCELLATION ORDER, WHETHER JUSTIFIED; HELD — NO.

CIRCULARS ISSUED BY CBIC FOR RELAXING TIME LIMITS FOR SUBMISSIONS
OF RETURNS NOT CONSIDERED — DIRECTION ISSUED TO CBIC TO CONSIDER
AND PASS ORDERS UPON THE APPLICATION OF THE PETITIONER SEEKING
LEAVE TO PAY PENDING DUES IN INSTALLMENTS.

[Asean Aromatics Private Limited J-162]

Cancellation of Issued C Forms

CANCELLATION OF ISSUED C FORMS — INVOKING RULE 17(20) OF CENTRAL
SALES TAX (RAJASTHAN) RULES, 1957 — CANCELLATION OF REGISTRATION

XIv



CERTIFICATE WITH RETROSPECTIVE EFFECT — CANCELLATION OF C FORMS
ADVERSELY AFFECTED THE PETITIONER — WRIT PETITION CHALLENGING THE
VALIDITY OF RULES 17(20) ULTRA VIRES OF SECTION 8(4), 13(1)(d), 13(3) & 13(4)
(e) OF CENTRAL SALES TAX ACT, 1956 — PETITIONER HAD NO REGISTRATION
IN RAJASTHAN — MAINTAINABILITY OF WRIT — LOCUS OF PETITIONER
TO CHALLENGE THE CANCELLATION OF C FORMS AND OTHER ISSUES -
RESPONDENT DEALERS NEVER AVAILED ALTERNATE REMEDY BEFORE ANY
APPELLATE AUTHORITY — WHETHER RULE 17(20) OF CENTRAL SALES TAX
(RAJASTHAN) RULES CONSTITUTIONALLY VALID; HELD — NO.

OVERRULING THE OBJECTIONS OF RESPONDENT ON THE ISSUE OF
MAINTAINABILITY OF WRIT AND AVAILING ALTERNATIVE REMEDY, THE COURT
HELD THAT SECTION 13(4)(e) OF CENTRAL SALES TAX ACT DID NOT CONFER
ANY AUTHORITY ON STATE TO FRAME A RULE TO CANCEL FORMS ONCE
ALREADY ISSUED — SECTION 13(3) OF THE CST ACT EMPOWERED THE STATE
TO MAKE THE RULES BUT WITH THE RIDER THAT SUCH RULES SHOULD NOT
BE INCONSISTENT WITH THE PROVISIONS OF THE CST ACT — THE COURT
CONFINED ITS CONSIDERATION AS TO THE VALIDITY OF CANCELLATION
OF C FORMS AND DID NOT GO INTO VALIDITY OF CANCELLATION OF THE
REGISTRATION OF THE RESPONDENT DEALERS- RULE 17(20) OF RAJASTHAN
RULES DECLARED ULTRA VIRES OF SECTION 8(4), 13(1)(d), 13(3) and 13(4)(e)
OF THE CSTACT.

[Combined Traders J-107]

Cancellation of VAT Registration

CANCELLATION OF REGISTRATION U/S 22 OF DVAT ACT, 2004 WITH
RETROSPECTIVE EFFECT — DVAT 10 AND 11 ISSUED BUT NOT SERVED -
REASONS WERE RECORDED THAT APPELLANT MAKING SUSPICIOUS CENTRAL
PURCHASES AND MADE STOCK TRANSFER TO OTHER STATE — OHADISMISSED
THE OBJECTION ON THE BASIS OF APPELLANT INVOLVED IN SUSPICIOUS
TRANSACTIONS AND VIOLATING SECTION 40A. WETHER CORRECT; HELD —
NO. VATO CANCELLED THE REGISTRATION ON DIFFERENT GROUND WHICH
IS NOT MENTIONED IN SECTION 22 OF DVAT ACT, 2004 WHILE OHA REJECTED
OBJECTION ON THE BASIS OF ORDER PASSED BY VATO THAT APPELLANT
INVOLVED IN SUSPICIOUS TRANSACTION AND VOILATING SECTION 40A —
ORDER PASSED BY VATO & OHA SET ASIDE AND REGISTRATION RESTORED.

[Salasar Trading Company J-258]
Condonation of Delay
CONDONATION OF DELAY IN FILING THE APPEAL BEFORE VAT TRIBUNAL — NON
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AVAILABILITY OF THE KEY SIGNING PERSON — FINDING A NEW COUNSEL AND
RETRIEVING DOCUMENTS FROM THE OLD COUNSEL — WHETHER SUFFICIENT
CAUSE; HELD - YES. DELAY CONDONED ON PAYMENT OF Rs. 2,000/- TOWARDS
COST.

[Sunny Textile J-268]

Deduction of Payment Under EPF And MP Act

EMPLOYEES PROVIDENT FUND AND MISCELLANEOUS PROVISIONS ACT, 1952
— BASIC WAGES UNDER SECTION 2(b)(ii) - COMPUTATION OF DEDUCTION FOR
PAYMENT OF PROVIDENT FUND UNDER SECTION 6 OF THE ACT.

WHETHER SPECIAL ALLOWANCE PAID BY AN ESTABLISHMENT TO ITS
EMPLOYEE WOULD FALL WITHIN THE EXPRESSION OF BASIC WAGES -
HELD; YES. NO MATERIAL HAS BEEN PLACED BY THE ESTABLISHMENT TO
DEMONSTRATE THAT THE ALLOWANCES PAID TO ITS EMPLOYEES WERE
EITHER VARIABLE OR WERE LINKED TO ANY INCENTIVES FOR PRODUCTION
RESULTING HIGH OUTPUT BY AN EMPLOYEE AND SUCH ALLOWANCE WERE
NOT PAID TO ALL EMPLOYEE.

WHETHER DEDUCTION WAS ALLOWED ON HOUSE RENTALLOWANCE, SPECIAL
ALLOWANCE, MANAGEMENT ALLOWANCE, CONVEYANCE ALLOWANCE,
EDUCATION ALLOWANCE, FOOD CONCESSION, MEDICAL ALLOWANCE,
SPECIAL HOLIDAYS, NIGHT SHIFT INCENTIVES AND CITY COMPENSATORY
ALLOWANCE FROM BASIC WAGES - HELD; NO.

[Vivekananda Vidyamandir and Ors. J-69]

Denial of ITC Under VAT

DENIAL OF INPUT TAX CREDIT U/S 9(2) OF DELHI VALUE ADDED TAX ACT, 2004
ALLEGING SELLING DEALER WAS A CANCELLED DEALER - PROCEDURE FOR
GAZETTE NOTIFICATION U/S 22(8) FOR CANCELLED DEALER NOT FOLLOWED
BY RESPONDENT — PENALTY ORDERS PASSED WITHOUT ISSUANCE OF
SEPARATE NOTICES — NOT JUSTIFIED — APPEALS ALLOWED.

[Koncept Steel Pvt. Ltd. J-514]

Detention of Goods

DETAINING & SEIZING THE GOODS U/S 129(3) OF THE CGST ACT — SHOW
CAUSE NOTICE U/S 130 OF THE ACT — GOODS WERE NOT ACCOMPANIED
WITH E-WAY BILL — INTEGRATED GOODS AND SERVICES TAX ALREADY PAID
— GOODS IN QUESTION WERE PERISHABLE — SHOW CAUSE NOTICE U/S 130
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WAS ISSUED WITHOUT COMPLYING THE REQUIREMENTS OF SECTION 129 OF
THE ACT — INTERIM ORDER PASSED DIRECTIONS WERE ISSUED TO RELEASE
THE GOODS & VEHICLE SUBJECT TO FILING OF UNDERTAKING.

[Synergy Fertichem Pvt. Ltd. J-88]

DETENTION — GOODS OF THE DEALER DETAINED FOR THE REASON PART B
OF E-WAY BILL NOT UPDATED — WRIT PETITION — DEALER CONTENDED TO PAY
ONE TIME TAX UNDER CGST AND SGST FOR THE PURPOSE OF RELEASING
THE GOODS — DIRECTION WERE GIVEN TO PAY TAX WITHIN FOUR DAYS TO
THE DEALER AND RESPONDENT TO RELEASE THE GOODS AFTER RECEIPT
OF PAYMENT. DEALER AT LIBERTY TO AGITATE THE MATTER BEFORE
APPROPRIATE AUTHORITY.

[Preethi Kitchen Appliances Pvt. Ltd. J-226]

SECTION 129 OF CGST ACT, 2017 — DETENTION OF GOODS AND VEHICLE -
PART B OF E-WAY BILL NOT GENERATED BY TRANSPORTER DUE TO SOME
TECHNICAL PROBLEM - GOODS DURING MOVEMENT FROM CUSTOM
WAREHOUSE TO DEALER’S OWN WAREHOUSE AFTER PAYMENT OF CUSTOM
DUTY AND IGST ON IMPORTS WERE DETAINED WITH VEHICLE — RESPONDENT
ISSUED DIRECTION TO MAKE PAYMENT OF TAX AND 100% PENALTY WITHIN
SEVEN DAYS.

HELD — PETITIONER WAS DIRECTED TO FURNISH SECURITY OF RS.
12,00,000/- ONLY FOR THE PURPOSE OF IMMEDIATE RELIEF AND RELEASE
OF GOODS WITHVEHICLEAS THE GOODS INQUESTION WERE PERISHABLE
IN NATURE. MATTER RESTORED TO THE COMPETENT AUTHORITY WHO
WOULD DECIDE THE SAME AFRESH IN ACCORDANCE WITH LAW AND
PASS SPEAKING ORDER AFTER DULY CONSIDERING THE SUBMISSIONS
ADVANCED BY PETITIONER.

[Neuvera Wellness Ventures (P.) Ltd. & Anr. J-203]

SECTION 129 OF CGST ACT, 2017 — DETENTION/SEIZURE OF GOODS AND
CONVEYANCE IN TRANSIT - VEHICLE CARRYING GOODS INTERCEPTED
BY OFFICER — DETENTION ORDER PASSED IN FORM GST MOV-06 FOR THE
REASON OF MISTAKE IN VEHICLE NUMBER MENTIONED — WRIT PETITION
CHALLENGING DETENTION ORDER ON THE GROUND THAT NONE OF THE
RELEVANT FIELDS OF THE SAID ORDER WAS TICKED AND ALMOST ALL FIELDS
WERE LEFT BLANK — WHETHER IMPUGNED ORDER OF DETENTION COULD
NOT BE SUSTAINED OR DESERVED TO BE SET ASIDE — HELD; DETENTION
ORDER QUASHED. BEING INCOMPLETE AND WHOLLY NON SPEAKING.

[G. Murugan J-164]
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SECTION 129 OF CGST ACT, 2017 — DETENTION/SEIZURE OF GOODS AND
VEHICLE — VEHICLE TRANSPORTING TWO WHEELERS INSTEAD OF HALTING
AT VIRUDHNAGAR, HAD MOVED TOWARDS SIVAKASI — VEHICLE INTERCEPTED
WHEN ENROUTE TO SIVAKASIAND 7 KM AWAY FROM VIRUDHNAGAR - VEHICLE
HAD BEEN SEIZED AND DETAINED — PENALTY OF Rs. 18,96,000/- LEVIED — WRIT
PETITION SEEKING RELIEF AND TO CONDONE THE MINOR LAPSES ON THE
BASIS OF CIRCULAR DT 14.09.2018 — HELD, DIRECTION TO RELEASE THE
GOODS AND VEHICLE ON PAYMENT OF Rs. 5,000/- BY THE DEALER AS A FINE.

[R K Motors J-177]

E-Way Bill

E-WAY BILL SUPPORTING THE TRANSPORTATION OF GOODS EXPIRED ON
22.04.2019 — CONSIGNMENT REACHED ITS DESTINATION IN TIME — VEHICLE
FOUND IN MOVEMENT — EXERCISE OF POWER U/S 68(3) READ WITH SECTION
129(1) AND SECTION 129(3) OF BGST ACT, 2017 — DEMAND NOTICE FOR
ALLEGED VIOLATION OF PROVISION — FRESH E-WAY BILL GENERATED ON
26.04.2019 PRIOR TO PASSING DETENTION ORDER — WHETHER DETENTION
ORDER VALID; HELD — NO. ENTIRE EXERCISE WAS DEHORS THE PROVISIONS
OF AMENDED RULE 138 AS NOTIFIED ON 07.03.2018 WHICH ENABLED A
CONSIGNOR TO VALIDATE THE E-WAY BILL WHICH WAS DONE BY PETITIONER
— QUASHED THE PROCEEDINGS IN ITS ENTIRETY TOGETHER WITH DEMAND.

[Ram Charitra Ram Harihar Prasad J-542]

SECTION 68 READ WITH SECTION 129 OF CGST ACT, 2017 — INSPECTION
OF GOODS IN MOVEMENT - E-WAY BILL NOT FILED BY THE DEALER FOR
TRANSPORTATION OF DRIED CHICK PEAS FROM SALEM TO DINDIGUL ON VIEW
THAT GOODS WERE CLASSIFIABLE UNDER CHAPTER 0713 OF HSN — GOODS
WERE UNDER MOVEMENT WERE DETAINED UNDER THE CLASSIFICATION
(FRIED OR ROASTED GRAMS) FALLING UNDER CHAPTER 2106 OF HSN.

HELD — WRIT PETITION ALLOWED — DIRECTION GIVEN TO THE COMMISSIONER
OF COMMERCIAL TAXES, CHENNAI TO ISSUE A CIRCULAR TO ALL THE
INSPECTING SQUAD OFFICERS IN TAMIL NADU NOT TO DETAIN GOODS OR
VEHICLE WHERE THERE ISABONAFIDE DISPUTE AS REGARDS THE EXIGIBILITY
OF TAX OR RATE OF TAX.

[Jeyyam Global Foods (P.) Ltd. J-169]
[See also Detention of Goods J-88]
[See also Detention of Goods J-203]
[See also Detention of Goods J-226]
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Filing of Tran-1

FILING OF TRAN-1 FORM FOR CLAIMING INPUT TAX CREDIT — ATTEMPT MADE
BUT FORM COULD NOT FILE DUE TO PREVALENT GLITCHES IN SYSTEM -
GRIEVANCEAPPLICATION FILED AND EMAILALSO SENT - PERSONALLY VISITED
TO GST DEPARTMENT TO MEET OFFICER — BUT ISSUE NOT RESOLVED — WRIT
PETITION — DIRECTION GIVEN TO EITHER OPEN THE PORTAL OR TO ACCEPT A
MANUALLY FILED TRAN-1 FORM.

[VASS Impex J-382]

GST Return 3B

FURNISHING OF RETURN U/S 39 OF CGST ACT,2017 RULE 61 OF CGST RULES,
2017 RELATING TO THE FORM AND MANNER OF SUBMISSION OF MONTHLY
RETURN — RULE 61(5) SPECIFYING THE MANNER AND CONDITIONS TO
FURNISHING FORM GSTR-3B — TIME LIMIT FOR CLAIMING INPUT TAX CREDIT
OF TAX INVOICE ISSUED FROM JULY 2017 TO MARCH 2018 U/S 16(4) OF THE
ACT — PRESS RELEASE DT 18-10-2018 CLARIFYING THE DATE FOR AVAILING
ITC FROM JULY 2017 TO MARCH 2018 IS LAST DATE OF FILING 3B — WRIT
PETITION CHALLENGING THE LEGALITY AND VALIDITY OF PRESS RELEASE —
WHETHER THE SAID CLARIFICATION COULD BE SAID TO THE CONTRARY TO
SECTION 16(4) OF THE CGST ACT READ WITH SECTION 39(1) OF THE ACT AND
READ WITH RULE 61 OF CGST RULES/GSGST RULES — WHETHER GSTR-3B IS
ONLY STOP-GAP ARRANGEMENT AND NOT ARETURN IN LIEU OF FORM GSTR-
3; HELD - YES NOTIFICATION NO 10/2017 DT 28-06-2017 INTRODUCED GSTR-3B
IN LIEU OF GSTR-3 LATER ON RECTIFIED IT MISTAKE RETROSPECTIVELY VIDE
NOTIFICATION NO 17/17 DT 27-07-2017. IMPUGNED PRESS RELEASE HELD TO
BE ILLEGAL.

[AAP AND CO. J-287]

HSN Code on Goods

SULEKH SARITA PART | TO V — PRINTED BOOKS CLASSIFIABLE UNDER HSN
4901 OR EXERCISE BOOKS UNDER HSN 4820 OF GST ACT, 2017 — FUNCTIONAL
CHARACTERISTICS OF BOOKS - THE BOOKS POSE QUESTIONS TO THE
CHILD TO ANSWER AND TEACHERS EVALUATE ABOUT CHILD’S ABILITY AND
UNDERSTANDING — EXERCISE BOOKS ARE SIMPLY BOUND VOLUME OF BLANK
PAGES CONTAINING LINES TO FACILITATE WRITING —-REVERSING AAR RULING,
COURT SAID PRACTICE BOOKS PUBLISHED AND SOLD BY THE PETITIONER
WERE CLASSIFIABLE UNDER HSN 49.01 AND EXEMPTED FROM GST.

[Sonka Publication (India) Pvt. Ltd. J-149]
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HSN Code on Service

COMPANY PROVIDING ONLINE FANTASY SPORTS GAMING AND PAYING
GST UNDER ENTRY 998439 — WHETHER IT WAS CONDUCTING ILLEGAL
OPERATIONS OF GAMBELLING/BETTING/WAGERING IN THE GUISE OF ONLINE
FANTASY SPORTS GAMING; HELD — NO. ONLINE FANTASY SPORTS ARE NOT
GAMBELLING BUT A GAME OF SKILL, NOR OF MERE CHANCE. WHETHER
COMPANY IN ERROR TO PAY GST @ 18% UNDER ENTRY 998439 FOR ON-LINE
GAMING ACTIVITIES; HELD — NO.

[Gurdeep Singh Sacher J-210]

Input Tax Credit under DVAT

DISALLOWANCE OF INPUT TAX CREDIT U/S 9(2)(g) of DVAT ACT, 2004. REFUND
U/S 38(3) OF THE ACT — REVENUE DISALLOWED ITC ON THE BASIS OF TAX
NOT VERIFIED OF SELLING DEALER AND HIS EXTENDED DEALER — DEFAULT
ASSESSMENT OF TAX & INTEREST ISSUED — DEMAND CREATED AGAINST LONG
OVERDUE REFUND — REVENUE APPLIED SECTION 40A WITHOUT ADDUCING
EVIDENCE ON RECORD TO PROVE THE COLLUSION BETWEEN PURCHASERS
AND SELLING DEALER — WHETHER CORRECT; HELD NO — BECAUSE THERE
WAS NO PRIVITY OF CONTRACT BETWEEN APPELLANT AND SUPPLIER OF
SELLING DEALER. APPEAL ALLOWED.

[Pratishtha Industries J-98]

INPUT TAX CREDIT DISALLOWANCE U/S 9(2)(g) OF DVAT ACT, 2004 — DEFAULT
ASSESSMENT OF TAX & INTEREST AND NOTICE OF ASSESSMENT OF PENALTY
U/S 86(10) ISSUED — MISMATCH IN 2A & 2B — SELLING DEALER DID NOT
DEPOSIT THE TAX — APPELLANT PRODUCED BILL AND BANK STATEMENT AND
REFERRED THE JUDGEMENT OF DELHI HIGH COURT. OHA DISMISSED THE
OBJECTION AND ALSO IMPROVED THE ORDER OF ASSESSING AUTHORITY BY
INVOKING SECTION 40(A) OF THE DVAT ACT, 2004 — OHATOOK THE PLEA THAT
WHY DEALER DID NOT PURSUE TO RECOVER THE TAX FROM PURCHASING
DEALER — WHETHER JUSTIFIED; HELD — NO. OHA HAD NO POWER TO REVIEW
THE ORDER PASSED BY VATO — ORDER SET ASIDE.

[Vicky Plast J-271]

INPUT TAX CREDIT U/S 9(1) OF DVAT ACT, 2004 — REFUND U/S 38(3) — NO
MISMATCH IN ANNEXURE 2A & 2B REPORT — ITC NOT VERIFIED ON THE BASIS
OF PROFILE of EXTENDED SELLING DEALERS — SECTION 9(2)(g) INVOKED -
SECTION 40AAPPLIED — DEFAULT ASSESSMENT FRAMED. REFUND ADJUSTED
— WHETHER JUSTIFIED; HELD — NO.
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NO MISMATCH IN ANNEXURE 2A & 2B ACCRUED — REVENUE DID NOT BRING
ANY MATERIAL ON RECORD FOR COLLUSIONS BETWEEN PURCHASING AND
SELLING DEALERS — PAYMENT HAVE MADE THROUGH BANKING CHANNEL.

[Advantage Scaffolding J-279]
[See also Refund J-143]

Interest Liability

DELHI HIGH COURT HAS GRANTED STAY FROM RECOVERY OF INTEREST
DEMANDED ON GROSS GST LIABILITY TILL NEXT HEARING TO BE HELD ON
30TH SEPTEMBER, 2019.

[Landmark Lifestyle J-142]

OBLIGATION TO PAY INTEREST U/S 42(1) OF DVAT ACT, 2004 — INTEREST NOT
PROVIDED ALONG WITH REFUND — WRIT PETITION SEEKING DIRECTION TO
GRANT INTEREST — REVENUE ARGUED THAT RETURN FILED ON 10TH JULY,
2015 AND THE PERIOD OF TWO MONTHS 38(3)(a)(ii) OF THE DVAT ACT WOULD
COMMENCE FROM 13TH JULY BECAUSE TWO DAYS FOLLOWING THE DATE OF
FILING OF RETURN HAPPENED TO BE HOLIDAYS — INGENUOUS ARGUMENT
AND REJECTED NOTICE ISSUED U/S 59(2) WAS BEYOND THE PERIOD OF TWO
MONTHS — NO LEGAL EFFECT — EXPRESSION GIVEN IN SECTION 42 MEANS
THE DATE ON WHICH THE REFUND AMOUNT IS ACTUALLY RECEIVED — WRIT
PETITION ALLOWED — DIRECTION GIVEN TO RESPONDENT TO CALCULATE
INTEREST IN THE TERM OF SECTION 42 READ WITH RULE 34 AND 36 OF DVAT
RULES.

[Corsan Corviam Construccion J-319]

SECTION 50 OF CGST ACT, 2017 — INTEREST ON DELAYED PAYMENT OF TAX
— ITC CLAIMED NOT TALLIED WITH PORTAL — TAX LEVIED ON THE UNPAID
TAX WITHOUT ISSUING SHOW CAUSE NOTICE — DEMAND NOTICE HAS BEEN
ISSUED CLAIMING TAX OF Rs. 13,63,864/- AND INTEREST OF Rs. 81,29,684/-
PAYABLE BY THE ASSESSE — LETTER BY RESPONDENT FOR ATTACHMENT
OF BANK ACCOUNT — ISSUANCE OF SHOW CAUSE NOTICE IS SINE QUA NON
TO PROCEED WITH RECOVERY OF INTEREST PAYABLE — SECTION 75(12)
APPLICABLE ONLY TO THE SELF-ASSESSMENT MADE BY THE ASSESSE AND
NOT TO QUANTIFICATION OR DETERMINATION MADE BY THE AUTHORITY —
WHETHER INTEREST LEVIED UPON ASSESSE DESERVED TO BE SET ASIDE
— HELD, YES.

[LC Infra Projects (P.) Ltd. J-536]

WRIT PETITION - LIABILITY OF INTEREST — SECTION 50 — CGST ACT, 2017 —
DELAY IN FILING OF RETURNS OF DIFFERENT TAX PERIOD BY ONE DAY TO 29
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DAYS- DELAY CAUSED DUE TO SHORTAGE OF FUNDS TO PAY THE BALANCE
TAX LIABILITY AFTER SET OFF OF ITC AVAILABLE — WHETHER INTEREST
PAYABLE ON NET TAX LIABILITY AFTER DEDUCTING ITC OR GROSS TAX
LIABILITY?

HELD - INTEREST PAYABLE ON GROSS TAX LIABILITY FOR THE REASON THAT
TAX PAID ON INPUTS BECOMES INPUT TAX CREDIT ONLY WHEN A CLAIM IS
MADE IN THE RETURN FILED AS SELF ASSESSED.

[Megha Engineering & Infrastructures Ltd. J-128]

Inter-State Sales

CENTRAL SALES TAX — INTERSTATE SALES — CONCESSIONAL RATE OF TAX
U/S 8 OF CENTRAL SALES TAX ACT,1956 READ WITH RULE 12 OF CENTRAL
SALES TAX RULES,1957 — CLAIM DISALLOWED FOR NOT PRODUCING GR -
NOTICE OF DEFAULT ASSESSMENT OF TAX AND INTEREST AND NOTICE OF
ASSESSMENT OF PENALTY ISSUED — OHA RELIED UPON THE STATEMENT OF
TRANSPORTERAND REJECTED THE OBJECTION PETITION — OPPORTUNITY OF
CROSS EXAMINATION OF TRANSPORTER DENIED — VIOLATION OF PRINCIPLE
OF NATURAL JUSTICE — VATO AUDIT HAD NO JURISDICTION TO ASSESS AS
POWER NOT DELEGATED U/S 68 OF DVAT ACT — PENALTY ORDER PASSED
WITHOUT SERVING SHOW CAUSE NOTICE AND NONE OF THE CONDITIONS
WERE SATISFIED U/S 86(10) - WHETHER ORDER LEVYING PENALTY JUSTIFIED;
HELD — NO.

VATO (AUDIT) PASSED THE ORDERS WITHOUT AUTHORITY OF LAW. IN THE
LIGHT OF SUPREME COURT AND HIGH COURT JUDGMENTS CITED IN THE
BODY OF ORDERS — VAT TRIBUNAL SET ASIDE THE ORDERS OF VATO (AUDIT)
AS WELL AS THE ORDER OF OHA — APPEAL ALLOWED.

[Amit Industries J-385]

ITC Through Tran - 1

TRAN-1 APPLICATION U/S 140 OF BIHAR GOODS AND SERVICES TAX ACT,2017
— CLAIMING TRANSITIONAL BGST CREDIT ON THE BASIS OF CARRY FORWARD
INPUT TAXCREDIT EARNED UNDER BVATACTAND ENTRY TAXACTAS MANIFEST
FROM ASSESSMENT ORDERS FOR YEAR 2007 AND 2011 — DUE TO MISTAKE OF
ACCOUNTANT CARRY FORWARD OF ITC NOT REFLECTING IN SUBSEQUENT
YEARS — REVENUE REJECTED TRAN-1 APPLICATION INVOKING SECTION 73(1)
OF BGST ACT,2017 — TAX, INTEREST AND PENALTY ORDER PASSED - WRIT
PETITION FOR QUASHING OF THE ORDER BEING ILLEGAL AND WITHOUT
JURISDICTION IN TERM OF SECTION 73(1) OF BGST ACT — WHETHER THE
PETITIONER COULD NOT HAVE BEEN SUBJECTED TO A PROCEEDING UNDER
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SECTION 73 OF THE BGST ACT,2017 FOR THE ENTIRE CREDIT REFLECTING IN
THE LEDGER WITHOUT QUANTIFICATION OF THE AMOUNT WHICH HAS BEEN
EITHER AVAILED OR UTILIZED; HELD — NO.

MERE REFLECTION OF THE TRANSITIONAL CREDIT IN THE APPLICATION U/S
140 WOULD NOT AMOUNT TO EITHER AVAILMENT OR UTILIZATION OF THE
CREDIT — ALL TAXES PAID TILL DATE — THERE IS NO QUESTION OF AVAILMENT
OR UTILIZATION — NO CHANGE IN CREDIT BALANCE SINCE JULY,2017 UPTO
NOV., 2018 EXCEPT SOME MINOR SHIFTS HERE AND THERE — THE LEGISLATIVE
INTENT REFLECTED FROM A PURPOSEFUL READING TO THE PROVISIONS
UNDERLYING SECTION 140 ALONGSIDE THE PROVISIONS OF SECTION 73 AND
RULES 117 AND 121 IS THAT EVEN A WRONGLY REFLECTED TRANSITIONAL
CREDIT IN AN ELECTRONIC LEDGER ON ITS OWN IS NOT SUFFICIENT TO
DRAW PENAL PROCEEDINGS UNTIL THE SAME OR ANY PORTION THEREOF, IS
PUT TO USE SO AS TO BECOME RECOVERABLE ORDER PASSED BY REVENUE
U/S 73 OF BGST ACT — HELD ILLEGAL AND AN ABUSE OF THE STATUTORY
JURISDICTION AND QUASHED AND SET ASIDE.

[Commercial Steel Engineering Corporation J-326]

Limitation for Dipose of Objection Under DVAT Act

LIMITATION FOR DISPOSE OF OBJECTION UNDER SECTION 74(8) OF DVAT ACT,
2004 — OBJECTION PENDING BEFORE THE OBJECTION HEARING AUTHORITY —
NOT DECIDED WITH IN TIME PRESCRIBED IN SECTION 74(7) - OHABEING BUSY
— NOTICE DVAT-41 SERVED TO COMMISSIONER — HEARING OF OBJECTION
TOOK PLACE AND ALL RELEVANT DOCUMENTS PRODUCED - 15 DAYS PERIOD
TO DECIDE THE OBJECTION AFTER SERVICE OF NOTICE EXPIRED —ANOTHER
NOTICE OF HEARING SERVED ON THE PETITIONER — WRIT PETITION FOR
QUASHING THE FRESH HEARING NOTICE AND FOR DECLARATION THAT THE
OBJECTION SHOULD BE DEEMED ALLOW U/S 74(9) — DEEMING PROVISION OF
SECTION 74(9) WOULD ONLY GET TRIGGERED IF THE CONDITIONS PROVIDED
U/S 74(8) ARE SATISFIED — REVENUE SUBMISSIONS ON GROUND OF SERVICE
OF DVAT-41 NOT IN TERMS OF SECTION 74(8) AS NOTICE WAS NOT SERVED
TO OHAWERE REJECTED — LIMITATION PERIOD AS PER SECTION 34(2) OF THE
ACT WOULD NOT APPLY AS TO ONE YEAR PERIOD FOR COMMISSIONER TO
DEAL WITH OBJECTION —-THE COURT DECLARED THAT THE OBJECTION FILED
IN TERMS OF SECTION 74(7) READ WITH SECTION 74(8) AND 74(9) DEEMED TO
HAVE BEEN ALLOWED BY OHA.

[Combined Traders J-343]

Penalty
NOTICE OF ASSESSMENT OF PENALTY UNDER SECTION 86(14) OF DELHI
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VALUE ADDED TAX ACT, 2004 — NON COMPLIANCE OF NOTICE UNDER SECTION
59(2). APPELLANT ARGUED BEFORE OHA THAT NO NOTICE WAS SERVED -
OHA REDUCED PENALTY TO Rs. 25,000/- APPELLANT ARGUED BEFORE VAT
TRIBUNAL THAT ANNUAL TURNOVER WERE Rs. 26,00,000/- WITH NO TAX
LIABILITY — PENALTY REDUCED TO Rs. 10,000/-.

[Style AD J-199]

WHETHER SUBMISSION OF UNSIGNED HARD COPY OF RETURN FOLLOWED
BY QUARTERLY RETURN FILED ELECTRONICALLY LIABLE TO PENALTY U/S
86 (10) OF DVAT ACT, 2004 READ WITH SECTION 9(2) OF CST ACT, 1956 — NO
DEFICIENCY OR CORRECTION NOTICE ISSUED BY DVAT DEPARTMENT -
PENALTY LEVIED BY A.AA. REDUCED BY TRIBUNAL — WHETHER PENALTY
JUSTIFIED — HELD — NON-SIGNING IN THIS CASE WAS A IRREGULARITY WHICH
COULD HAVE BEEN CURED BY ASKING THE ASSESSE TO SUBMIT A SIGNED
COPY AND IT DID NOT MAKE A RETURN FALSE, MISLEADING OR DECEPTIVE
U/S 86 (10) — PENALTY ORDER SET ASIDE.

[Asian Computronics & Elecs. J-357]

[See also Inter State Sales J-385]

Power of Inspection, Search & Seizure

SECTION 67 OF CGST ACT, 2017 — POWER OF INSPECTION, SEARCH AND
SEIZURE — PROCEEDINGS FOR CONFISCATION OF GOODS AND CRIMINAL
PROSECUTION INITIATED AGAINST PETITIONER - PETITION SEEKING
DIRECTION TO AUTHORITIES TO OPEN THE SEAL TO THE PREMISES -
PETITIONERADVISED TOMAKEANAPPLICATIONU/S67(6) BEFORE COMPETENT
AUTHORITY WHO SHALL LOOK INTO THE SAME AND PASS APPROPRIATE
ORDER.

[Ikhlag Mohammad Ismail Shaikh J-535]

Power to Arrest

ARREST — GST - ANTICIPATORY BAIL — HELD - THE OFFENCE UNDER CGST
WILL BE NON-BAILABLE ONLY IF CLEAR CUT VIOLATION OF MORE THAN RS.
5.00 CRORE IS FOUND AS PROVIDED UNDER SEC. 132 OF THE CGST ACT.
RESPONDENT FINDS CLEAR VIOLATION OF Rs.3.00 CRORES IN THIS CASE —
INVESTIGATION ALREADY GOING ON AND ACTUAL ITC RANGES UPTO Rs.24.00
CRORES, BUT STILL INVESTIGATION NOT COMPLETED.

DIRECTION ISSUED TO RESPONDENT THAT IN CASE AFTER INVESTIGATION OF
FINDING ANY OFFENCE WHICH IS NON-BAILABLE AS PER PROVISION OF CGST
ACT L.LE. UNDER SECTION 132 OF THE ACT IS MADE OUT, RESPONDENT WILL
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GIVE ANOTICE OF FOUR DAYS TO APPLICANT PRIOR TO ARREST —APPLICANT
WILL KEEP ON JOINING THE INVESTIGATION AS & WHEN REQUIRED UNDER
SECTION 70 OF THE CGST ACT.

THE ORDER IS VALID FOR TWO MONTHS.

[Gaurav Singhal J-90]
POWER OF ARREST UNDER SECTION 69 OF CGST ACT — REFUND SCAM
— DUMMY EXPORT FIRMS AVAILED REFUND - SEARCH AT RESIDENCE
OF PETITIONER No. 2 WHO ALLEGED TO BE OWNER OF EXPORT FIRMS -
PETITIONER No.2 PARTICIPATED IN SEARCH TO ASSIST CLIENTS BEING TAX
ADVOCATE — COMMOTION TOOK PLACE BETWEEN PETITIONER AND GST
OFFICIALS — FIR LODGED AND PETITIONER WERE ARRESTED AND RELEASED
ON BAIL - STATEMENTS RECORDED OF DUMMY EXPORTERS WHO DISCLOSED
THE NAME OF PETITIONER No. 1 BESIDES PETITIONER No. 2 — SEARCH TOOK
PLACE — NO MATERIAL FOUND - FIR LODGED AGAINST PETITIONER No. 2
FOR ABSTRUCTION IN PERFORMANCE OF OFFICIAL DUTY — PETITIONER
No. 2 ARRESTED - SUMMON SERVED TO PETITIONER No. 1. WRIT PETITION
SEEKING QUASHING OF SUMMONS — NO EVIDENCE AGAINST PETITIONERS
TO CONNECT THEM WITH FRAUD IF ANY COMMITTED BY ALLEGED FOUR
DUMMY EXPORTERS — RESPONDENTS CONTENDED THAT PETITIONER No. 1 1S
INVOLVED IN THE FRAUD — COURT DIRECTED NOT TO TAKE HIM IN CUSTODY
WITHOUT PRIOR APPROVAL OF THE COURT - THE PETITIONER No. 1 SHALL
APPEAR BEFORE RESPONDENTS AS AND WHEN SUMMONED.

[Akhil Krishan Maggu & Anr. J-637]

SECTION 69 OF CGST ACT, 2017 — POWER TO ARREST - WRIT PETITION
SEEKING DIRECTION TO GST DEPARTMENT NOT TO TAKEANY ACTION AGAINST
THE PETITIONER U/S 69 READ WITH SECTION 132 WITHOUT FOLLOWING DUE
PROCEDURE OF LAW OF ASSESSMENT AND ADJUDICATION OF ALLEGED
EVASION OF GST - POWER OF ARREST TO BE EXERCISED WITH LOT OF CARE
AND CIRCUMSPECTION — PROSECUTION SHOULD NORMALLY BE LAUNCHED
ONLY AFTER THE ADJUDICATION WAS COMPLETED — DIRECTION ISSUED FOR
NO COERCIVE STEPS OF ARREST SHALL BE TAKEN AGAINST THE PETITIONER.

[Vimal Yashwantgiri Goswami J-634]

Pre-Deposit

PRE-DEPOSIT — THIRD PROVISO TO SECTION 74(1) OF DVAT ACT, 2004 —
ASSESSINGAUTHORITY CREATED HUGE DEMAND WITHOUT PROPER SERVICE
OF NOTICES AND NO REASONABLE OPPORTUNITY OF HEARING WAS GIVEN —
OHADIRECTED TO DEPOSIT Rs. 22,00,000/- IN RESPECT OF TAXAND INTEREST
AND Rs. 8,00,000/- IN RESPECT OF PENALTY ORDER — NO SEPARATE NOTICE
WAS ISSUED BEFORE IMPOSING PENALTY ORDER. ASSESSMENT ORDERS
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AND OHA ORDER SET-ASIDE — MATTER REMANDED BACK TO THE VATO TO
PASS FRESH ORDER FOR ASSESSMENT.

[Bansal Insulation Products (P.) Ltd. J-192]

Public Interest Litigation

[See also Refund J-231]

Recovery Proceedings

RECOVERY PROCEEDINGS U/S 79 OF THE CENTRAL GOODS AND SERVICES
TAX ACT, 2017 — BANKER WAS DIRECTED TO RECOVER Rs. 53,28,645.00 —
NO ASSESSMENT PROCEEDING WAS PENDING AGAINST THE PETITIONER —
SUPERINTENDENT RECORDED THE STATEMENT OF PETITIONER FORAVAILING
ITC ON THE STRENGTH OF FAKE INVOICES — SUBSEQUENTLY RETRACTED BY
THE PETITIONER — WRIT PETITION CHALLENGING RECOVERY PROCEEDINGS
— TAX LIABILITY HAS NOT DETERMINED BY RESORTING TO THE PROCEDURE
IN LAW — COURT FOUND THAT IMPUGNED PROCEEDINGS ISSUED UNDER
SECTION 79 NOT SUSTAINABLE — PERUSAL OF SECTION 83 WOULD SHOW
THAT SUCH PROVISIONAL ATTACHMENT CAN BE RESORTED TO ONLY WHEN
PROCEEDINGS ARE PENDING UNDER ANY SECTION 62, 63, 64, 67, 73 AND 74 —
WRIT PETITION ALLOWED.

[V. N. Mehta & Company J-586]

Rectification of 3B Manually

INADVERTENTLY AND BY MISTAKE IGST INPUT TAX CREDIT REPORTED IN THE
COLUMN RELATING TO IMPORT OF GOODS AND SERVICES — WRIT PETITION
TO RECTIFY THE GSTR 3B MANUALLY — SECTION 39(9) OF CGST ACT DOES
NOT COVER RECTIFICATION OF CLERICAL ERRORS - PETITIONER PERMITTED
TO RECTIFY GSTR 3B MANUALLY.

[Panduranga Stone Crushers J-447]

Refund

PIL-DUTY FREE SHOPS (DFS) - GST PROVISIONS BE IMPLEMENTED IN PROPER
MANNER QUA DUTY FREE SHOPS AT INTERNATIONAL AIRPORT, LUCKNOW TO
PREVENT LOSS TO PUBLIC EXCHEQUER - DUTY FREE SHOPS ARE NOT PAYING
IGST ON GOODS IMPORTED INTO TERRITORY OF INDIA AND BEING GRANTED
REFUND OF GST ON SALES MADE TO INTERNATIONAL PASSENGERS AT THE
DEPARTURE TERMINAL TREATING IT AS EXPORTS (ZERO RATED) AND SALE
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INVOICE ISSUED BEING CONSIDERED AS PROOF OF EXPORT OF GOODS -
WHETHER CORRECT PROPOSITION IN VIEW OF IGSTACT ORIT IS INTRASTATE
SUPPLY LIABLE TO CGST AND SGST? HELD- NEITHER CUSTOM DUTY NOR
IGST IS PAYABLE ON GOODS IMPORTED AND KEPT IN CUSTOM WAREHOUSE
AND ACCUMULATED UNUTILISED ITC REFUNDABLE TO DUTY FREE SHOP ON
SALES TO INTERNATIONAL PASSENGERS.

[Atin Krishna J-231]

REFUND U/S 38(3) OF DELHI VALUE ADDED TAX ACT, 2004 — INTEREST U/S
42 — INPUT TAX CREDIT DISALLOWANCE U/S 9(2)(g) — DEFAULT ASSESSMENT
ORDERS PASSED AFTER EXPIRY OF FOUR ASSESSMENT YEARS — LIMITATION
OF SIX YEARS UNDER PROVISO TO SECTION 34(1) EXERCISED — DEFAULT
ASSESSMENT ORDERS DID NOT REVEAL ANY MISMATCH OF ANNEXURE
2A WITH 2B — WRIT PETITION CHALLENGING ASSESSMENT ORDERS - NO
FINDING OF CONCEALING MATERIAL PARTICULARS FOR INVOCATION OF THE
EXTENDED PERIOD OF 6 YEARS — IMPUGNED ORDERS CREATING DEMAND
SET ASIDE AND DIRECTION ISSUED TO GIVE REFUND WITH INTEREST.

[Rockwell Industries J-143]

REFUND — SECTION 54 OF CGST ACT, 2017 — ONLINE APPLICATIONS RFD-01A
FOR THE TAX PERIOD JULY, AUGUST AND SEPTEMBER, 2017 FOR CLAIMING
REFUND OF EXCESS ITC OF Rs. 3,51,03,950/- WERE FILED ON 03.09.2018 &
12.09.2018 — THREE DEFICIENCY MEMOS DT 12.11.2018 ISSUED BY STATE GST
AUTHORITY GIVING DIRECTION TO APPEAR AND SUBMIT THE DOCUMENTS
— DEALER COMPLIED WITH THE DIRECTIONS — NO RESPONSE RECEIVED -
WRIT PETITION FOR RELEASE OF REFUND — RESPONDENT DIRECTED TO
PASS A SPEAKING ORDER WITHIN ONE MONTH IN ACCORDANCE WITHIN LAW
— FURTHER DIRECTED IN CASE DEALER FOUND ENTITLED TO THE REFUND,
RELEASE THE SAME WITHIN ONE MONTH.

[Datawind Innovations Pvt. Ltd. J-224]

WRIT PETITION — REFUND OF IGST PAID ON EXPORTS — PENDING FOR THE
REASON PETITIONER AVAILED LOWER RATE DRAWBACK BUT MISTAKENLY
DECLARED AVAILED AT HIGHER RATE IN THE SHIPPING BILL — COMPUTER
GENERATED SYSTEM DID NOT PROCESS REFUND DUE TO INADVERTANT
ERROR OF THE PETITIONERAND WHERE EGMALSO CLOSED AND THEREFORE,
RESPONDENT NOT INAPOSITION TO PROCESS REFUND DUE TO AMENDMENT
IN THE SHIPPING BILL NOT POSSIBLE ON CLOSER OF EGM — WHETHER THE
PETITIONER COULD BE MADE HELPLESS JUST BECAUSE THE COMPUTER
SYSTEM DID NOT ENABLE RESPONDENT TO REFUND IGST AMOUNT? HELD
— NO AND RESPONDENT WAS DIRECTED TO REFUND THE AMOUNT WITHIN 8
WEEKS.

[M/s. VSG Exports PVT,, LTD., J-181]
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WRIT PETITION SEEKING DIRECTION TO PROCESS REFUND WITH INTEREST
— ORDER PASSED WITHOUT INTEREST — PETITIONER RAISED OBJECTION
FOR NOT GRANTING INTEREST — DIRECTION WAS GIVEN TO PRESENT
COMMISSIONER BEFORE THE COURT — REVENUE FILED COUNTER AFFIDAVIT
AND ARGUED THAT THE PETITIONER DID NOT FURNISH STATUTORY FORMS
— PETITIONER RELIED UPON RULE 4 OF CENTRAL SALES TAX (DELHI)
AMENDMENT RULES, 2014 WHICH STATES THE COMMISSIONER MAY DIRECT
THE DEALER TO FURNISH SUCH FORMS AS AND WHEN REQUIRED BY HIM
DURING THE PERIOD OF SEVEN YEAR.

[Lohia Warehouse Pvt. Ltd. J-31]

WRITPETITION SEEKING DIRECTION FORRELEASE OF REFUND—-RESPONDENT
FRAMED ASSESSMENT AND INVOKED SECTION 40A OF DVAT ACT - NO
JURISDICTION TO PASS THE ORDERS AS VATO HAD NOT BEEN DELEGATED
AUTHORITY BY THE COMMISSIONER — ORDER QUASHED. DIRECTION TO PASS
THE ORDERS FRESH.

[Mahamaya Enterprises J-478]
[See also Input Tax Credit J-279]
[See also Interest Liability J-319]
[See also Power to Arrest J-637]
[See also Supply of Goods to Duty Free Shops J-32]

Refund under Income Tax Act for Belated period

REFUND U/S 237 OF INCOME TAX ACT, 1961 — REFUND OF TDS NOT CLAIMED
IN RETURN — APPLICATION FOR CONDONING THE DELAY FOR FILING THE
APPLICATION FOR REFUND U/S 119(2)(B) — THE PETITIONER HAD CLAIMED
THAT ITS CHARTERED ACCOUNTANT HAD INADVERTENTLY OVERLOOKED
THE TDS AMOUNT AT THE TIME OF FILING OF THE RETURN — NOT FILED ANY
EVIDENCE TO PROVE THAT CREDIT OF TDS WAS NOT AVAILABLE IN FORM
26AS AT THE TIME OF FILING THE RETURN — REVISED RETURN NOT FILED
DUE TO THE LACK OF KNOWLEDGE OF CHARTERED ACCOUNTANT ABOUT
THE CLAIM OF TDS OF RS. 31,25,000.00 — CLAIM OF THE PETITIONER WAS NOT
SUBSTANTIATED WITH ANY EVIDENCE — APPLICATION FOR CONDONING THE
DELAY FOR FILING THE APPLICATION FOR REFUND REJECTED. WRIT PETITION
FILED TO CHALLENGE THE ORDER OF COMMISSIONER OF INCOME TAX —
WHETHER REJECTION ORDER PASSED BY COMMISSIONER WAS CORRECT
— HELD; NO — THERE CANNOT BE NECESSARILY BE INDEPENDENT PROOF
OR MATERIAL TO ESTABLISH THAT THE AUDITOR IN FACT ACTED WITHOUT
DILIGENCE — IMPUGNED ORDER REJECTING APPLICATION FOR CONDONING
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DELAY SET ASIDE AND QUASHED - PETITIONER PERMITTED TO FILE ITS
REFUND CLAIM WITHIN 2 WEEKS.

[G.V. Infosutions Pvt. Ltd. J-24]

Release of Goods

SPECIAL LEAVE PETITION — RELEASE OF GOODS UNDER SECTION 67(8)
OF CGST ACT, 2017 READ WITH RULE 141 OF CGST RULE, 2017 — HIGH
COURT PASSED INTERIM ORDER DIRECTING THE STATE TO RELEASE THE
SEIZED GOODS SUBJECT TO DEPOSIT OF SECURITY OTHER THAN CASH
OR BANK GUARANTEE — WHETHER CORRECT, HELD — NO. HIGH COURT
HAS ERRONEOUSLY EXTRICATED THE RESPONDENTS OF THIS CASE FROM
PAYING THE APPLICABLE TAX AMOUNT IN CASH WHICH IS CONTRARY TO
THE PROVISIONS OF GST ACT — THERE WAS NO REASON WHY ANY OTHER
INDULGENCE NEED TO BE SHOWN WHEN MECHANISM ALREADY PROVIDED IN
THE ACT AND RULES FOR RELEASE OF GOODS — SLP ACCEPTED.

[KAY PAN Fragrance Pvt. Ltd. J-525]

Reversal of ITC

AUDIT ASSESSMENT ORIGINALLY FRAMED CREATING NIL DEMAND — NOTICE
OF DEFAULT ASSESSMENT OF TAX & INTEREST ISSUED U/S 32 AND NOTICE
OF ASSESSMENT OF PENALTY ISSUED U/S 33 OF DVAT ACT - TIME BARRED
NOTICE ISSUED FOR RECTIFICATION AND WITHOUT JURISDICTION THEREBY
REVIEWING THE ORIGINAL ASSESSMENT ON GROUND THAT APPELLANT
CLAIMED ITC ON PURCHASES FROM UNREGISTERED DEALER — OHA DID NOT
GIVE FINDING WHY OBJECTIONS WERE REJECTED — APPELLANT DID NOT
CLAIMITC OF UNREGISTERED DEALER-PENALTY IMPOSED WITHOUT SERVING
SHOW CAUSE. WHETHER CORRECT; HELD — NO — APPELLANT PRODUCED
TAX INVOICES AND SHOWED PAYMENT MADE BY BANKING CHANNEL — VATO
FAILED TO POINT OUT THE CONTINGENCY FOR WHICH DEFAULT ASSESSMENT
HAD BEEN MADE — APPEAL ALLOWED.

[Softel Solution (P) Ltd. J-505]

Review Under DVAT Act

REVIEW PETITION U/S 76(13) OF DVAT ACT, 2004 — NON-ATTENDANCE OF
APPELLANT — COUNSEL'S FATHER HAD SUDDEN HEART ATTACK WHICH
ULTIMATELY LED TO DEATH — SUFFICIENT CAUSE FOR NON-ATTENDANCE —
TRIBUNAL PASSED EX-PARTE ORDER - RESTORATIONAPPLICATION REJECTED
ON THE BASIS OF MENTIONING WRONG DATE OF NON-ATTENDANCE - IN

XXIX



REVIEW — REASON OF MENTIONING DATE FOR NON-ATTENDANCE WAS
EXPLAINED — IT WAS BONA FIDE MISTAKE — APPELLANT SHOULD NOT SUFFER
DUE TO DEFAULT OF COUNSEL — REVIEW PETITION ALLOWED.

[Pratham Telecom India (P.) Ltd. J-243]
Sales Return Under VAT

CENTRAL SALES TAX ACT, 1956 — GOODS SOLD IN 3RD QTR RETURNED IN 4TH
QTR- NO REVISED RETURN FILED FOR 3RD QTR BY THE DEALER BUT VALUE
OF GOODS RETURNED WERE REDUCED FROM THE TURNOVER OF THE 4TH
QTR - WITHOUT SHOWING SEPARATELY IN THE COLUMN OF ‘SALES RETURNS’
WHETHER GOODS RETURNED WERE TAXABLE FOR NON - FILING OF REVISED
RETURN - HELD - NO.

[Ranko Impex J-521]
Search and Seizure

SEARCH AND SEIZURE — RAID AT BUSINESS PREMISES BY RESPONDENT
AGAINST THE INFORMATION OF HUGE CONSPIRACY AND CREATION OF
BOGUS BILLS — ORDER FOR PROVISIONAL ATTACHMENT OF BANK ACCOUNT
SERVED WITHOUT ANY OPPORTUNITY OF HEARING — RESPONDENT FURTHER
CONDUCTED RAID AT THE PREMISES AND SEIZED SALE & PURCHASE
REGISTER AND OTHER FILES — SERVED SUMMON U/S 70 OF CGST ACT -
AMOUNT OF INPUT TAX CREDIT LEDGER BLOCKED WITHOUT SERVING ANY
ORDER - POWER U/S 83 OF CGST ACT FOR PROVISIONAL ATTACHMENT
COULD BE TERMED AS VERY DRASTIC AND FAR REACHING POWER AND
SHOULD BE EXERCISED WITH EXTREME CARE AND CAUTION, ONLY IF THERE
WAS SUFFICIENT MATERIAL ON RECORD — IF THE INTEREST OF THE REVENUE
SUFFICIENTLY SECURED BY REVERSING THE INPUT TAX CREDIT, THEN THE
AUTHORITY MAY NOT BE JUSTIFIED IN INVOKING POWER U/S 83 — OVERALL
VIEW CONVINCED THAT RESPONDENTS HAD NOT ACTED IN ACCORDANCE
WITH LAW — WRIT ALLOWED.

WHETHER DEMAND ORDER AND ORDER FOR PRO VISIONAL ATTACHMENT OF
STOCK AND BANK ACCOUNTS LIABLE TO BE SET ASIDE, HELD - YES.

WETHER BLOCKAGE OF INPUT TAX CREDIT HELD TO BE ILLEGAL AND LIABLE
TO BE SET ASIDE, HELD - YES.

[Valerius Industries J-591]

SEARCH AND SURVEY BY ENFORCEMENT TEAM U/S 60 OF DVAT ACT, 2004
— ALLEGING PURCHASES MADE FROM NON-FUNCTIONAL AND CANCELLED
DEALERS -SURVEY TEAM FORCEFULLY COLLECTED Rs. 52,24,000/-AND TAKEN
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STATEMENT OF APPELLANT FOR CLAIMING WRONG ITC — ITC DISALLOWED U/S
9(2)(g) - DEAMAND CREATED —ASSESSMENT FRAMED AND PENALTY IMPOSED
— OHA REJECTED THE OBJECTION PETITION ON THE BASIS OF STATEMENT
OF APPELLANT GIVEN BEFORE SURVEY TEAM — WHETHER JUSTIFIED; HELD
— NO. DISPUTED TRANSACTIONS Were NOT VERIFIED — DIRECTION GIVEN TO
ISSUE NOTICE TO SELLING DEALERS — PENALTY IMPOSED PRIOR TO GIVING
SEPARATE NOTICES — ORDERS SET ASIDE TO REFRAME ASSESSMENT,
AFRESH.

[Grape Marketing (P) Ltd. J-248]

SECTION 67(4) OF CGST ACT, 2017 — POWER OF INSPECTION, SEARCH AND
SEIZURE — A SEARCH WAS CONDUCTED AT BUSINESS PREMISES OF THE
PETITIONER AND THE SAME WAS SEALED BY COMPETENT AUTHORITY
FOR THE REASON THAT COMPUTER SYSTEM OF THE DEALER STOPPED
FUNCTIONING ALL OF ASUDDEN ALONG WITH INTERNET CONNECTION — WRIT
PETITION — COURT DIRECTED THE REVENUE TO UNSEAL THE PREMISES
AND to THE PETITIONER to CO-OPERATE FOR INSPECTION / SEARCH OF THE
PREMISES, INCLUDING THE COMPUTER SYSTEM.

[Steel Hypermart India Pvt. Ltd. J-228]

Search Under Service Tax

SEARCH UNDERTOOK BY ANTI-EVASION UNIT OF SERVICE TAX — SCN ISSUED
ALLEGING TAX NOT PAID ON TAXABLE SERVICES — HUGE AMOUNT OF TAX
WAS SPECIFIED TO BE PAID — PETITIONER DREW THE ATTENTION TO THE
MASTER CIRCULAR DT 10th MARCH, 2017 READ WITH INSTRUCTION DT 21st
DEC,2015 ISSUED BY CBEC WHETHER THE PETITIONER WAS TO BE SERVED
PRE-NOTICE — CONCLUSION IN TERMS OF PARA 5.0 OF MASTER CIRCULAR —
HELD - YES. THE MANDATORY CHARACTER OF MASTER CIRCULARIS GIVENTO
SECTION 83 OF THE FINANCE ACT,1994 — WRIT PETITION ALLOWED WITHOUT
EXPRESSING ANY VIEW ON MERITS .THE RESPONDENT WILL NOW FIX A DATE
ON WHICH THE AUTHORIZED REPRESENTATIVE OF THE PETITIONER WOULD
BE HEARD. THE HIGH COURT SET ASIDE THE IMPUGNED SCN.

[Amadeus India Pvt. Ltd. J-310]

Seizure and Release of Goods

SEIZURE AND RELEASE OF GOODS U/S 129 OF CGST ACT, 2017 — GOODS
WERE NOT ACCOMPANIED BY E-WAY BILL — GOODS AND VEHICLE SEIZED -
PETITIONER CONTENDED THAT SITE WAS NOT FUNCTIONING, THE E-WAY BILL
COULD NOT BE GENERATED. SUBSEQUENTLY THE SAME WAS DOWNLOADED.
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NO INTENTION TO EVADE TAX — WRIT PETITION CHALLENGING SEIZURE -
DIRECTION ISSUED TO RELEASE THE GOODS AND VEHICLE ON FURNISHING
SECURITY OTHER THAN CASH AND BANK GUARANTEE.

[Abhay Traders J-83]

Show Cause Notice

SECTION 74 OF CGSTACT, 2017 — WRIT CHALLENGING LEGALITY AND VALIDITY
OF THE SHOW CAUSE NOTICE ISSUED BY DY. COMMISSIONER OF STATE TAXIN
EXERCISE OF HIS POWERS U/S 74(1) OF CGST/GGSTACT —DY. COMMISSIONER
OF STATE TAX HAD NO JURISDICTION TO ISSUE SUCH A SHOW CAUSE NOTICE
— RELIEF GRANTED TO THE PETITIONER THROUGH INTERIM ORDER IN HIS
FAVOUR — NOTICE ISSUED TO THE GST AUTHORITY.

[Nayara Energy Ltd. J-539]
Special Leave Petition

SPECIAL LEAVE PETITION — NOTICE TO CLUB FOR NON DEPOSIT OF SALES
TAX FOR SUPPLY OF FOODS, DRINKS, ETC. TO ITS PERMANENT MEMBERS -
RESPONDENTS ARGUED ON DOCTRINE OF MUTUALITY AND TO BE TREATED
AS AGENT OF PERMANENT MEMBERS —BODY OF PERSONS WILLNOT INCLUDE
AN INCORPORATED COMPANY, NOR WILL IT INCLUDE ANY OTHER FORM OF
INCORPORATION INCLUDING AN INCORPORATED COOPERATIVE SOCIETY.

COURT HELD THAT CLUBS CANNOT BE TREATED AS SEPARATE FROM THEIR
MEMBERS — NO SALES TAX OR SERVICE TAX LEVIABLE.

[Calcutta Club Limited & Ors. J-395]
[See also Release of Goods J-525]
Stay of Deposit

SECTION 171 OF CGSTACT, 2017 AND CHAPTER XV OF CGST RULES — NATIONAL
ANTI-PROFITEERING AUTHORITY (NAPA) GAVE DIRECTION TO DEPOSIT Rs.
41,42,97,629.35 WITH CENTRAL AND STATE CONSUMER WELFARE FUNDS IN A
50:50 RATIO FOR INDULGING IN PROFITEERING BY CHARGING MORE PRICE —
WRIT PETITION FILED TO CHALLENGE ORDER PASSED BY NAPA.

HELD — PETITIONER MADE OUT APRIMA FACIE CASE —DIRECTION TO STAY THE
DEPOSIT THE SUM OF Rs. 20 CRORE PAYABLE TO CENTRAL CWF — FURTHER
PROCEEDINGS PURSUANT TO NOTICE DT 4.02.2019 WERE STAYED AS WELL.

[Jubilant Foodworks Ltd. & Anr. J-174]
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Stock Transfer

STOCK TRANSFER U/S 6A OF CENTRAL SALES TAX ACT, 1956 — STOCK
TRANSFERRED TO BRANCH IN MARCH, 2013 — BRANCH RECEIVED GOODS
IN APRIL — “F” FORMS ISSUED FOR APRIL MONTH — EXEMPTION DENIED —
DEFAULT ASSESSMENT U/S 9(2) OF CST ACT - WHETHER CORRECT; HELD NO.

PROCEDURAL IRREGULARITIES AND TECHNICALITIES CANNOT OVERRIDE THE
SUBSTANTIVE PROVISIONS AND BENEFIT OF “F” FORM CANNOT BE DENIED.

[Madhura Garments J-93]

Supply of Goods to Duty Free Shops

TAXABLE SUPPLY UNDER GOODS AND SERVICES TAX ACT, 2017 — REFUND
U/S 54 — DEFINITION OF EXPORT OF GOODS U/S 2(5) OF IGST ACT, 2017 —
INTENTION TO SUPPLY GOODS TO DUTY FREE SHOPS WITHOUT PAYMENT
OF GST SITUATED IN DUTY FREE AREA AT INTERNATIONAL AIRPORT — WRIT
PETITION FILED SEEKING DIRECTION OF GOODS AND SERVICE MADE BY THE
INDIAN SUPPLIER TO THE DUTY FREE SHOPS IN INDIA TO BE TREATED AS AN
EXPORT WITHOUT PAYMENT OF CGST AND IGST SINCE LOCATION OF BUYER
IS BEYOND THE CUSTOM FRONTIER OF INDIA — SEEKING DIRECTION ALSO
REFUND IS TO BE PROVIDED AGAINST INPUT TAX CREDIT LEVIED ON GOODS
SUPPLIED BY SUPPLIER TO THE DUTY FREE SHOPS IN INDIA.

DUTY FREE AREA AT INTERNATIONAL AIRPORT CANNOT BE SAID TO BE
LOCATED OUTSIDE INDIA INSTEAD THE DUTY FREE SHOP IS LOCATED WITHIN
INDIA — SUPPLY DOES NOT QUALIFY AS EXPORT OF GOODS UNDER GST
AND CONSEQUENTLY NO REFUND CAN BE CLAIMED OF UNUTILIZED INPUT
TAX CREDIT — COURT DECLINED TO ISSUE WRIT OF MANDAMUS DIRECTING
RESPONDENTS NOT TO CHARGE GST — WRIT PETITION DISMISSED.

[Vasu Clothing Private Limited J-32]

Time Extension for Final Registration

WRIT PETITION SEEKING EXTENSION OF TIME TO OBTAIN FINAL REGISTRATION
— PREMISES OF PETITIONER LOCATED AT A VERY REMOTE AREA — POLITICAL
DISTURBANCES WERE GOING ON AND PREVENTING THE PETITIONER FROM
TAKING APPROPRIATE STEPS TO OBTAIN FINAL REGISTRATION — DIRECTION
ISSUED TO CONSIDER THE REQUEST OF THE PETITIONER.

[MGI Infra Pvt. Ltd. J-84]
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Time Limit for Filing Tran-1

SECTION 140 OF CGSTACT, 2017 — TRANSITIONALARRANGEMENTS FOR INPUT
TAX CREDIT — NO TIME LIMIT PRESCRIBED UNDER SECTION 140 TO CARRY
FORWARD UNUTILIZED CREDIT —RULE 117 OF CGST RULES PRESCRIBED TIME
LIMIT OF 90 DAYS — PETITIONERS COULD NOT FILE TRANS — 1 OR INCORRECT
FORM UPLOADED — WRIT PETITIONS — CONTENDING UNUTILIZED INPUT TAX
CREDIT IS VESTED RIGHT WHICH COULD NOT BE WASHED AWAY — REVENUE
HAS NO AUTHORITY TO DENY CREDIT ON TECHNICAL OR PROCEDURAL
GROUNDS - THE COURT HELD THAT TIME PRESCRIBED UNDER RULE 117
FOR PURPOSES OF CLAIMING TRANSITIONAL CREDIT MERE PROCEDURAL IN
NATURE NOTAMANDATORY PROVISION —DIRECTIONS ISSUED TO PERMIT THE
PETITIONERS TO FILE OR REVISE WHERE ALREADY FILED INCORRECT TRAN-1
EITHER ELECTRONICALLY OR MANUALLY — WRIT PETITIONS ALLOWED.

[Adfert Technologies Pvt. Ltd. J-449]

Tran-1

GST — TRAN-1 FORM — CLAIMING INPUT TAX CREDIT ON STCOK HELD UPTO
30.06.2017 UNDER SECTION 140 OF CGST ACT — TECHNICAL GLITCHES IN
UPLOADING TRAN-1 FORM — PETITIONER UPLOADED FORM BUT CREDIT NOT
REFLECTED IN ELECTRONIC CREDIT LEDGER - EMAIL RECEIVED FROM GSTIN
ABOUT SUCCESSFUL FILING.

WRIT PETITION SEEKING RELIEF — DIRECTION ISSUED TO THE RESPONDENTS
TO EITHER OPEN THE PORTAL AS TO TRAN-1 — TO ENABLE PETITIONER TO
FILE AGAIN OR TO ACCEPT MANUALLY.

[Bhargava Motors J-157]

REVISION OF DECLARATION IN FORM GST TRAN — 1 UNDER SECTION 140(3) OF
CGSTACT READ WITH RULE 117, 118, 119, 120 AND RULE 120A - CREDIT OF SAD
COULD NOT CLAIM IN ORIGINAL TRAN-1 — CORRESPONDANCE MADE WITH GST
COUNSEL BUT NO RESULT CAME OUT — WRIT PETITION SEEKING DIRECTION
TO FILE A REVISED DECLARATION — WHETHER COMMISSIONER HAS POWER
TO EXTEND THE TIME FOR AN UNLIMITED OR INDEFINITE PERIOD; HELD — NO.
THAT SURETY COULD NOT HAVE BEEN THE PURPOSE AND INTENTION OF THE
LEGISLATURE — FIRST PROVSIO TO RULE 117 SPEAK FOR EXTENSION NOT
EXCEEDING NINETY DAYS — WRIT DISMISSED.

[Ingersoll-Rand Technologies and Services Pvt. Ltd. J-669]
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SECTION 140(3) OF CGST ACT, 2017 READ WITH RULE 117 OF CGST RULES -
WRIT PETITION — APPLICANT FAILED TO FILE GST TRAN-1 DUE TO TECHNICAL
GLITCHES — WHETHER DIRECTION CAN BE GIVEN TO RESPONDENTS FOR
BEING PERMITTED TO FILE DECLARATION IN FORM GST TRAN-1AND GST TRAN-
2 RESPECTIVELY TO ENABLE THE WRIT APPLICANTS TO CLAIM TRANSITIONAL
CREDIT OF THE ELIGIBLE DUTIES IN RESPECT OF THE INPUTS HELD IN STOCK
ON APPOINTED DAY; HELD — YES.

WHETHER DUE DATE CONTEMPLATED UNDER RULE 117 OF CGST RULES FOR
THE PURPOSES OF CLAIMING TRANSITIONAL CREDIT WAS PROCEDURAL
IN NATURE AND THUS SHOULD NOT BE CONSTRUED AS A MANDATORY
PROVISION; HELD - YES.

[Siddharth Enterprises J-545]

Transitional Credit of Cess In GST

WRIT PETITION CHALLENGING THE DENIAL OF TRANSITIONAL CREDIT OF
EDUCATION CESS / SECONDARY AND HIGHER EDUCATION CESS AND KRISHI
KALYAN CESS — TRANSITIONAL ARRANGEMENTS FOR CLAIMING INPUT TAX
CREDIT U/S 140 OF GOODS AND SERVICE TAX ACT, 2017 — DECLARATION
IN FORM — TRAN -1 CLAIMING CREDIT OF EC, SHEC AND KKC ACCRUED IN
SERVICE TAX REGIME- APPLICATION FOR CARRY FORWARD AND UTILIZATION
OF CREDITREJECTED ON THE GROUND THAT CREDIT COULD BE SET OFF ONLY
AGAINST SPECIFIC DUTIES AND TAXES ENUMERATED IN THE EXPLANATION
TO SECTION 140(1) OF THE ACT R/W 117 OF THE RULES.

PETITIONER’S CONTENTION WERE THAT NO SPECIFIC PROVISION PROVIDED
FORLAPSING OF THE CREDITACCUMULATED IN CENVAT REGISTER - SECTION
140(8) OF CGSTACT ENTITLES TO AVAIL UTILIZATION OF THE CREDIT CARRIED
FORWARD INARETURN ENDING WITH THE DAY IMMEDIATELY PRECEDING THE
APPOINTED DATE — PROVISO OF SECTION 140(1) SPECIFICALLY DELINEATES
THESE CIRCUMSTANCES AND CONDITIONS WHEREIN CREDIT AVAILED
MAY NOT BE UTILIZED AND THERE IS NOTHING THEREUNDER TO MILITATE
AGAINST THE AVAILMENT IN QUESTION — STATUTORY PROVISIONS CANNOT
BE INTERPRETED IN SUCH A WAY AS TO DEFEAT A LEGITIMATE STATUTORY
RIGHT.

REVENUE ARGUED THAT SECTION 140 DOES NOT PROVIDE FOR UTILIZATION
OF EC, SHEC, AND KKC AND CESS WAS ABOLISHED IN 2015 & 2016 — THE
COURT OBSERVED THAT INSTRUCTIONS ISSUED BY CBEC DT 07/12/2015
FOR NOT TO ALLOW UTILIZATION OF ACCUMULATED CREDIT OF EC, SHEC
NOWHERE STATED THAT CREDIT HAD LAPSE. REVENUE HAD NOT MADE
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OUT ANY BAR FOR THE TRANSITIONING OF EC, SHEC AND KKC INTO THE
GST REGIME- SECTION 140(8) DELT WITH CENTRALISED REGISTRATION AND
PROVIDED TRANSITIONING OF CREDIT REFLECTING CARRY FORWARD OF
CLOSING BALANCE — AMENDMENT CARRIED OUT IN SECTION 25 TO INSERT
THE PHRASE ELIGIBLE DUTIES AFTER THE PHRASE CENVAT CREDIT WAS
RESTRICTED ONLY TO SUB SECTION (1) OF SECTION 140 BUT DID NOT TOUCH
SUB SECTION (8) OF THE SECTION 140 — WRIT ALLOWED.

[Sutherland Global Services Pvt. Ltd. J-479]

Transitional Provisions

TRANSITIONAL PROVISIONS - CENTRAL GOODS AND SERVICES TAX ACT,
2017 — CONSTITUTIONAL VALIDITY OF CLAUSE (IV) OF SUB-SECTION (3) OF
SECTION 140 — CONDITION TO CLAIM CREDIT OF ELIGIBLE DUTIES BY AFIRST
STAGE DEALER THAT “SUCH INVOICES OR OTHER PRESCRIBED DOCUMENTS
SHOULD NOT BE EARLIER THAN 12 MONTHS IMMEDIATELY PRECEDING THE
APPOINTED DATE” CHALLENGED BY WAY OF WRIT PETITION — HELD THE
PROVISION ACTS HARSHLY, UNJUSTLY, ARBITRARILY, DISCRIMINATORY AND
TAKES AWAY THE VESTED RIGHT TO CLAIM CREDIT — THE PROVISION HELD
TO BE UNCONSTITUTIONAL REJECTING THE EXPLANATION OF THE REVENUE
FOR IMPOSING CONDITION TO CLAIM CREDIT THAT PHYSICAL IDENTIFICATION
OF GOODS WAS ESSENTIAL FOR PREVENTING UNDUE ADVANTAGE BEING
TAKEN BY FIRST STAGE DEALERS AND FOR ADMINISTRATIVE CONVENIENCE
— FURTHER, NO SUCH LIMITATION OF TIME PRESCRIBED IN THE PROVISO TO
SUB-SECTION (3) OF SECTION 140 WHEN ADEALER IS NOT IN POSSESSION OF
ANY INVOICE OR OTHER DOCUMENT EVIDENCING PAYMENT OF DUTY — COURT
HELD THAT IMPUGNED PROVISION DID NOT MAKE HOSTILE DISCRIMINATION
BETWEEN SIMILAR SITUATED PERSONS BUT IMPOSED A BURDEN WITH
RETROSPECTIVE EFFECT WITHOUT ANY JUSTIFICATION AND STRUCK DOWN
THE SAME BEING UNCONSTITUTIONAL.

[Filco Trade Centre Pvt. Ltd. J-2]

Validity of C Form

NOTIFICATION ISSUED BY COMMISSIONER VAT DECLARING AND ACTED
UPON ISSUED C FORMS AS OBSOLETE AND INVALID — RULE 5(13) & 5(14)
OF CENTRAL SALES TAX (DELHI) RULES MADE THE REQUIREMENT OF
SURRENDER OF THE UNUSED FORMS OF SERIES, DESIGN OR COLOUR - THE
COURT DID NOT ACCEPT THE PRAYER OF RESPONDENTS THAT THE MATTER
WAS COVERED BY JAIN MANUFACTURING (INDIA) PVT. LTD. AND JAI GOPAL
INTERNATIONAL IMPEX PVT. LTD. IN WHICH SUPREME COURT HAD GRANTED
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STAY — NOTIFICATION ISSUED UNDER RULE 5(13) BY THE COMMISSIONER VAT,
NEW DELHI QUASHED — WRIT PETITION ALLOWED.

[Maa Jagdamba Traders J-316]
Validity of Notification

EXERCISE OF POWER BY VAT COMMISSIONER UNDER RULE 8(10) OF CENTRAL
SALES TAX (DELHI) RULES, 2005 — VALIDITY OF ISSUANCE OF NOTIFICATION
FOR CANCELLATION OF “F” FORMS — THE POWER ALLOWS TO DECLARE
UNUSED FORMS OF A PARTICULAR SERIES, COLOUR AND DESIGN AS
OBSOLETE. WRIT PETITION CHALLENGING THE POWER OF COMMISSIONER
ALSO CHALLENGING RULE 8(10) OF CST (DELHI) RULES, 2005 AS BEING
ULTRAVIRES THE RULE MAKING POWER OF THE GOVERNMENT UNDER
SECTION 13(4)(e) OF CST ACT — REVENUE RELIED ON THE ORDER PASSED BY
THE COURT IN THE CASE OF JAI GOPAL INTERNATIONAL IMPEX PVT. LTD. AND
JAIN MANUFACTURING (INDIA) PVT. LTD. WHEREIN PETITIONERS GOT RELIEF
BUT THE ORDERS HAVE BEEN STAYED BY THE SUPREME COURT. THE COURT
DISTINGUISHED THE CASE WITH JAI GOPAL INTERNATIONAL IMPEX PVT. LTD.
AND JAIN MANUFACTURING (INDIA) PVT. LTD. — NOTIFICATION STAYED ISSUED
BY COMMISSIONER DT 18.06.2018 CANCELLING “F” FORMS ISSUED BY THE
DEALER.

[Sheel Chand Agroils (P) Ltd. J-85]
Writ Petition

[See also Block of Refund under GST Act J-362]
[See also Cancellation of Issued C Forms J-107]
[See also Detention of Goods J-164]
[See also Detention of Goods J-177]
[See also Detention of Goods J-226]
[See also E-way Bills J-169]
[See also Filing of Tran-1 J-382]
[See also GST Return 3B J-287]
[See also Rectification of 3B Manually J-447]
[See also Interest Liability J-128]
[See also Interest Liability J-319]
[See also ITC through Tran-1 J-326]
[See also Power to Arrest J-634]
[See also Recovery Proceedings J-586]
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[2019] 57 DSTC 1 (Delhi)

In the Supreme Court of India
[Hon'ble Justice A.K. Sikri, Hon'ble Justice S. Abdul Nazeer and Hon'’ble Justice M.R. Shah]

Civil Appeal No. 9142-9144/2010
with Civil Appeal No. 6156/2012

Ram Siromani Tripathi & Ors. ... Appellant(s)
Vs.
State of U.P. & Ors. ... Respondent(s)

Date of Order: 07.02.2019

COUNSEL OUT OF STATION - WHETHER A GROUND TO SEEK ADJOURNMENT —
HELD; NO. REQUEST FOR ADJOURNMENT REJECTED AND EVEN APPLICATION
FOR RESTORATION NOT TO BE ENTERTAINED.

Present for the Appellant(s): Mr. R.K. Ojha, Adv.
For Mr. Balraj Dewan, AOR (N.P.)
Dr. Vinod Kumar Tewari, AOR (N.P.)

Present for Respondent(s) : Mr. Pramod Swarup, Sr. Adv.
Ms. Prerna Swarup, Adv.
Ms. Alka Sinha, Adv.
Mr. Ravindra Kumar, AOR
Mr. Anuvrat Sharma, AOR

Order

Mr. R.K. Ojha, learned counsel appears on behalf of the counsel for
the appellants and submits that the learned counsel for the appellants is
not present in the Court today. It is stated that he is out of station. This
is no ground to seek adjournment. We therefore reject the request for
adjournment. We have asked the learned counsel to argue the matter. He
submits that he does not know anything about the case.

In these circumstances, we dismiss the appeals for non-prosecution.

We make it clear that since we have not found it to be a good ground
for adjournment, under no circumstances, application for restoration shall
be entertained.

UPON hearing the counsel the Court made the following Order

The appeals are dismissed for non-prosecution in terms of the signed
order. We make it clear that since we have not found it to be a good ground
for adjournment, under no circumstances, application for restoration shall
be entertained.
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[2019] 57 DSTC 2 (Ahmedabad)

In the High Court of Gujarat at Ahmedabad
[Hon’ble Justice Akil Kureshi and Hon’ble Justice B. N. Karia]

R/Special Civil Application No. 18433/2017 & 20185/2017

Filco Trade Centre Pvt. Ltd. ... Petitioner(s)
Vs.
The Union of India ... Respondent(s)

Date of Order: 05.09.2018

TRANSITIONAL PROVISIONS - CENTRAL GOODS AND SERVICES TAX ACT, 2017 -
CONSTITUTIONAL VALIDITY OF CLAUSE (IV) OF SUB-SECTION (3) OF SECTION 140
— CONDITION TO CLAIM CREDIT OF ELIGIBLE DUTIES BY A FIRST STAGE DEALER
THAT “SUCH INVOICES OR OTHER PRESCRIBED DOCUMENTS SHOULD NOT BE
EARLIER THAN 12 MONTHS IMMEDIATELY PRECEDING THE APPOINTED DATE”
CHALLENGED BY WAY OF WRIT PETITION — HELD THE PROVISION ACTS HARSHLY,
UNJUSTLY, ARBITRARILY, DISCRIMINATORY AND TAKES AWAY THE VESTED
RIGHT TO CLAIM CREDIT — THE PROVISION HELD TO BE UNCONSTITUTIONAL
REJECTING THE EXPLANATION OF THE REVENUE FOR IMPOSING CONDITION
TO CLAIM CREDIT THAT PHYSICAL IDENTIFICATION OF GOODS WAS ESSENTIAL
FOR PREVENTING UNDUE ADVANTAGE BEING TAKEN BY FIRST STAGE DEALERS
AND FOR ADMINISTRATIVE CONVENIENCE - FURTHER, NO SUCH LIMITATION
OF TIME PRESCRIBED IN THE PROVISO TO SUB-SECTION (3) OF SECTION 140
WHEN A DEALER IS NOT IN POSSESSION OF ANY INVOICE OR OTHER DOCUMENT
EVIDENCING PAYMENT OF DUTY — COURT HELD THAT IMPUGNED PROVISION DID
NOT MAKE HOSTILE DISCRIMINATION BETWEEN SIMILAR SITUATED PERSONS BUT
IMPOSED ABURDEN WITH RETROSPECTIVE EFFECT WITHOUT ANY JUSTIFICATION
AND STRUCK DOWN THE SAME BEING UNCONSTITUTIONAL.

Facts of the Case

Petitioner No.1 was a company registered under the Companies Act
and Petitioner No.2 was the Director of the company. Petitioner Company
was engaged in trading of specialized industrial bearings of various types.
The petitioner also imports certain goods. Under the old regime, i.e. before
introduction of Goods and Services Tax, the excise duty on local goods
or the countervailing duty paid on imports was not to be borne by the
petitioners. The credit could be utilised for payment of tax. According to the
petitioners, the company had to maintain sufficient stock of different kinds
of such bearings, many of which items may not be immediately sold. The
petitioners would therefore, have longer cycle of such goods remaining
with the petitioners after purchasing from the manufacturer before they
were sold.
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Before introduction of Goods and Services Tax regime (GST), the
petitioners’transactions of purchase and sale of goods were covered under
the Central Excise Act, 1944,Central Excise Tariff Act, 1985 and CENVAT
Credit Rules,2004 (the Rules of 2004). Under such statutes, a manufacturer
would not bear the burden of excise duty on the product manufactured
by him. If the petitioners and other similarly situated first stage dealers
were not granted similar benefits in some form or the other, the petitioners’
business would become wholly unviable. If the petitioners were loaded with
the burden of excise duty, the petitioners’ sales to its ultimate consumers
or second stage dealers would be commercially non-viable. Instead, the
purchases would be made directly from the manufacturer. The law existing
prior to introduction of GST therefore, made suitable provisions to ensure
that the first stage dealers like the petitioners were not burdened with the
excise duty component. The Court would advert to these provisions in
detail at a later stage. Suffice it to record at this stage that as long as
the petitioners fulfill the necessary conditions provided in the said Rules
of 2004, the petitioners could pass on the credit of the duty paid on the
purchases to their purchasers-manufacturers.

Case of the petitioners in nutshell was that prior to enactment of IGST
Act, the petitioner company as a first stage dealer was not burdened with
the excise duty paid on the purchases and this was without any restriction
on time during which the goods must be sold. In earlier regime, the first
stage dealers were put at par with manufacturers. A registered manufacturer
could avail CENVAT credit of tax paid on purchases which could be utilized
towards duty liability of goods manufactured by him. As against this, a first
stage dealer or an importer could pass on the credit of tax paid on their
purchases to the customers who could utilize such credit against their duty
liability on product manufactured by them. Clause (iv) of sub-section(3) of
Section 140 of the CGST Act has now imposed a condition for availing of
such a benefit which not only acts harshly and unjustly to the petitioners
and other similarly situated first stage dealers but acts retrospectively. It
was also arbitrary and discriminatory.

Held

The judgements cited before the Court indicated that the right that the
petitioner had to pass on the credit of excise duty paid on goods purchased
at the time of sale of such goods was a vested right. It was as good as
the duty paid by the assessee to the Government revenue which could be
utilised by the purchasers of such goods from the petitioner against future
liabilities of course subject to fulfillment of conditions. When the new regime
was therefore introduced through goods and service tax statutes, through
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migration these existing rights were being adjusted in terms of provisions
contained in sections 139 and140 of the CGST Act. The legislature also
recognized such existing rights and largely protected the same by allowing
migration thereof in the new regime. In the process, however, a condition
was imposed to enable the assessees in the nature of first stage dealer
such as the petitioner-company viz. that the invoices or other prescribed
documents on the basis of which credit was claimed were issued not earlier
than twelve months immediately preceding the appointed day. In effective
terms, this condition restricted the enjoyment of existing credit in respect of
goods purchased not prior to one year of the appointed day. In relation to
all goods purchased prior to such day, no credit would be available under
the credit ledger to be maintained under the CGST Act. Such credit would
be lost. Undoubtedly, therefore, this condition had retrospective operation
and took away an existing right. This by itself might not be sufficient to
hold the provision as ultra vires or unconstitutional. However, in addition to
these findings, the Court also found that no justification and reasonable or
plausible reason was shown for making such retrospective provision taking
away the vested rights. Secondly, no limitation of time was prescribed in
the proviso to sub-section (3) of section 140 where a dealer was not in
possession of any invoice or any other document evidencing payment of
duty in respect of inputs in which case credit at the prescribed rate would
be granted.

The Court was of the opinion that the benefit of credit of eligible
duties on the purchases made by the first stage dealer as per the then
existing CENVAT credit rules was a vested right. By virtue of clause (iv)
of sub-section (3) of section 140 such right has been taken away with
retrospective effect in relation to goods which were purchased prior to one
year from the appointed day. This retrospectivety given to the provision
had no rational or reasonable basis for imposition of the condition. The
reasons cited in limiting the exercise of rights have no co-relation with the
advent of GST regime. Same factors, parameters and considerations of
‘in order to co-relate the goods or administrative convenience” prevailed
even under the Central Excise Act and the CENVAT Credit Rules when no
such restriction was imposed on enjoyment of CENVAT credit in relation to
goods purchased prior to one year.

The Court held that though the impugned provision did not make hostile
discrimination between similarly situated persons, the same did impose a
burden with retrospective effect without any justification.

The Court found that clause (iv) of sub-section (3) of Section 140 was
unconstitutional. The Court, therefore, struck down the same.
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Present for the Petitioner(s) : Uchit N Sheth, Advocate

Present for Respondent(s) : Jaimin A Gandhi and Ms Trusha K Patel,
Advocates

ORAL JUDGMENT
(Per : Honourable Mr. Justice Akil Kureshi)

1. The petitions arise in similar background. For convenience, we may
record facts from Special Civil Application No.18433/2017.

2. Petitioner no.1 is a company registered under the Companies
Act and would here-in-after be referred to as “the petitioner company”.
Petitioner no.2 is the Director of the company. Petitioner company is
engaged in trading of specialized industrial bearings of various types. The
petitioner also imports certain goods. Under the old regime, i.e. before
introduction of Goods and Service Tax, the excise duty on local goods
or the countervailing duty paid on imports was not to be borne by the
petitioners. The credit could be utilised for payment of tax. According to the
petitioners, the company has to maintain sufficient stock of different kinds
of such bearings, many of which items may not be immediately sold. The
petitioners would therefore, have longer cycle of such goods remaining
with the petitioners after purchasing from the manufacturer before they are
sold.

3. Before introduction of Goods and Service Tax regime (“GST” for
short), the petitioners' transactions of purchase and sale of goods were
covered under the Central Excise Act 1944, Central Excise Tariff Act 1985
and CENVAT Credit Rules, 2004 (“the Rules of 2004” for short). Under
such statutes, a manufacturer would not bear the burden of excise duty
on the product manufactured by him. If the petitioners and other similarly
situated first stage dealers were not granted similar benefits in some form
or the other, the petitioners' business would become wholly unviable. If the
petitioners were loaded with the burden of excise duty, the petitioners' sales
to its ultimate consumers or second stage dealers would be commercially
non viable. Instead, the purchasers would be made directly from the
manufacturer. The law existing prior to introduction of GST therefore, made
suitable provisions to ensure that the first stage dealers like the petitioners
are not burdened with the excise duty component. We would advert to
these provisions in detail at a later stage. Suffice it to record at this stage
that as long as the petitioners fulfill the necessary conditions provided in
the said Rules of 2004, the petitioners could pass on the credit of the duty
paid on the purchases to their purchasers-manufacturers.
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4. The Union legislature framed different laws to usherin the GST regime
in substitution of the existing Central Excise and Value Added tax provisions
and certain other taxing statutes. The Central Goods and Services Tax Act,
2017 (“CGST Act” for short) was brought into effect from 1.7.2017. Section
9 thereof is a charging section providing for levy and collection of tax.
Sub-section(1) of section 9 authorises collection of tax called the central
goods and service tax on all intra-State supplies of goods or services or
both, except on the supply of alcoholic liquor for human consumption at the
prescribed rates not exceeding twenty per cent to be paid by the taxable
person. Section 16 of CGST Act pertains to eligibility and condition for taking
input tax credit. Sub-section(1) of section 16 envisages entitlement of tax
credit of input tax charged on any registered person on supply of goods
or services or both which would be credited to electronic credit ledger of
such person. Chapter XX of the CGST Act contains transitional provisions.
Section 139 makes provisions for migration of the existing tax payers to the
new regime. Section 140 contains provisions for transitional arrangements
for input tax credit. Sub-section(3) of section 140 allows several classes of
persons including first stage dealers to take credit of the eligible duties of
the finished goods held in stock on the appointed day subject to conditions
prescribed therein. Clause(iv) of sub-section(3) of section 140 imposes a
condition that such invoices or other prescribed documents were issued
not earlier than twelve months immediately preceding the appointed day. It
is this condition which has aggrieved the petitioners and the constitutional
validity thereof is challenged before us.

5. Case of the petitioners in nutshell is that prior to enactment of IGST
Act, the petitioner company as a first stage dealer was not burdened with the
excise duty paid on the purchases and this was without any restriction on
time during which the goods must be sold. In earlier regime, the first stage
dealers were put at part with manufacturers. A registered manufacturer
could avail CENVAT credit of tax paid on purchases which could be utilized
towards duty liability of goods manufactured by him. As against this, a first
stage dealer or an importer could pass on the credit of tax paid on their
purchases to the customers who could utilize such credit against their duty
liability on product manufactured by them. Clause(iv) of subsection( 3) of
section 140 of the CGST Act has now imposed a condition for availing of
such a benefit which not only acts harshly and unjustly to the petitioners
and other similarly situated first stage dealers but acts retrospectively. It is
also arbitrary and discriminatory.

6. The respondents have appeared and filed the reply in which it is
contended that there is a reasonable classification. Such classification
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need not be scientifically perfect. The wisdom of legislature in imposing
such a condition cannot be questioned. Distinction is sought to be drawn
between the manufacturers and the dealers by pointing out that in case of
manufactures claiming credit co-relation of tax paid goods and the goods
sold was not necessary, unlike in case of dealers where such co-relation
is essential. In case of dealers, in earlier law, they were entitled to pass on
CENVAT credit of the duty paid to the manufacturer to the purchaser. This
required co-relation of the goods and the duty paid. In such background, it
is contended that “since the physical identification of goods is necessary for
the same, so as to ensure that the first stage dealers do not take any undue
advantage of such benefit and so as to accommodate the administrative
convenience, the stature has provided for the restriction of 12 months.” The
petitioners' case was also distinguished from the case of an unregistered
dealer by pointing out that under section 140 of the CGST Act, limited
benefits have been granted to unregistered dealers.

7. In background of such facts and pleadings, learned counsel Shri
Uchit Sheth for the petitioners raised the following contentions :

1) In the earlier regime, the first stage dealers were put at the same
position as the manufactures by removing the burden on such
dealers of the duty on manufacture. Under sub-section(3) of section
140 of the CGST Act in respect of goods purchased by a first stage
dealer from the manufacturer prior to one year, the dealer is put in
disadvantageous position.

2) The distinction drawn in case of the first stage dealer is arbitrary
and discriminatory. The first stage dealers are not accorded the
same treatment as is given to the manufactures. Our attention
was also drawn to certain other provisions of section 140 to argue
that even in case of an unregistered dealer, certain benefits are
recognised without any reference to time limit. In short, according to
the counsel, a first stage dealer is landed in more disadvantageous
situation than the manufacturer or even an unregistered dealer by
virtue of such provision.

3) Counsel submitted that in respect of CVD also similar position
would obtain. CVD is meant to off-set the element of excise duty
to put the imports on same pedestal as a local manufacturer. Here
also, for any of the imports made prior to one year, CVD component
by virtue of section 140(3) of CGST Act would have to be borne by
the petitioners.

4) Counsel further submitted that impugned statutory provisions take
away the vested right. Under the old regime, the duty borne by the
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petitioners on the goods purchased from the manufacturer or paid
in the form of CVD on imports were granted CENVAT credit which
could be utilised for discharge of duty liabilities. Such benefit is
withdrawn in respect of goods which are purchased or imported one
year before. The law thus acts with retrospective effect. There is
no plausible reason or logic provided for making such retrospective
tax legislation.

In support of his contentions, counsel relied on the following
judgments :

i)

ii)

Decisions in case of Eicher Motors Ltd. v. Union of India
reported in 1999 (106) ELT 3 (SC) and in case of Collector
of Central Excise, Pune v. Daiichi Karkaria Ltd. reported in
1999 (112) ELT 353 (SC) were cited to contend that CENVAT
credit is form of a duty paid by the concerned person and
therefore, such benefit cannot be withdrawn with retrospective
effect. For the same purpose, reference was also made to the
decisions of Supreme Court in case of Jayaswal Neco Ltd. v.
Commissioner of Central Excise, Raipur reported in 2015
(322) ELT 587 (SC) and in case of Commissioner of Central
Excise, Patna v. New Swadeshi Sugar Mills reported in
(2016) 1 Supreme Court Cases 614.

Decisions of Supreme Court in case of Thermax Private Ltd.
v. Collector of Customs reported in 1992 (61) ELT 352 (SC)
and in case of Hyderabad Industries Ltd. v. Union of India
reported in 1999 (108) ELT 321 (SC) were cited to highlight the
nature of CVD and purpose of imposition of the same.

Following decisions were cited to contend that even the
taxing statutes must be in conformity with Article 14 of the
Constitution:

The State of AP and another v. Nalla Raja Reddy and others
reported in AIR 1967 Supreme Court 1458.

John Vallamattom and another v. Union of India reported in
AIR 2003 Supreme Court 2902.

Kunnathat Thathunni Moopil Nair etc. v. State of Kerala
and another reported in AIR 1961 Supreme Court 552.
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Certain other decisions were cited in the context of testing a taxing
statute framed by the parliament and the parameters within with
the Court would strike down the statute. To the extent necessary,
we would refer to these judgments at an appropriate stage.

8. On the other hand, learned ASGs Shri Jaimin Gandhi and Ms. Trusha
Patel opposed the petitions. Their contentions were :

1)

In taxing statutes, parliament has much greater latitude. The Court
would not expect precise or scientific division before approving the
classification.

It is not a case of hostile discrimination. First stage dealers form
a special class. Their position cannot be compared either with the
manufactures.

Allowing CENVAT credit is in the nature of a concession granted to
an assessee and is always made subject to conditions imposed by
the legislature. The legislature in its wisdom has made enjoyment
of right to take CENVAT credit conditional on fulfilling the conditions
which is within the competence of the parliament to do. The
petitioners had no vested right to claim the benefit.

Putting a reasonable restriction on enjoying such a right would not
amount to taking away any vested right with retrospective effect.
Without admitting, the counsel submitted that even if the vested
right was being taken away, same had a definite purpose. As
pointed out in the affidavit in reply, it was not possible to co-relate
the duty paid purchases with the sales made by the first stage
dealers for indefinite period of time. The legislature therefore,
imposed reasonable condition for enjoyment of such right as long
as the purchases were made not prior to one year.

5) In support of the contentions, counsel relied on the following

judgments :

i) Heavy reliance was place on the decision of Division Bench of
Bombay High Court in case of JCB India Limited and others
v. Union of India and others, judgment dated 20.3.2018 in
Writ Petition No. 3142/2017 and connected matters, in which
this very provision came to be challenged. The High Court
dismissed the petition upholding the vires of the provisions.
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Following judgements were cited in support of the contention
that legal incidence of sales tax falls on the dealer, he may, if
the law permits, pass it on to the purchaser, however, it is not
necessary that the taxing statute must permit it and the tax
cannot be declared invalid merely because the provision does
not permit the dealer to pass it on purchaser:

a) M/s.J.K. Jute Mills Co. Ltd. v. State of Uttar Pradesh
and another reported in AIR 1961 Supreme Court1534.

b) Konduri Buchirajalingam v. The State of Hyderabad
and others reported in AIR 1958 Supreme Court 756.

c) Associated Cement Co. Ltd. Tamil Nadu v. State of
Tamil Nadu and another reported in (1974) 4 Supreme
Court Cases 422.

In support of the contention that merely because the
classification leads to disadvantage to the petitioners itself is
not a ground to invalidate the statute, reliance was placed on
the decision of Supreme Court in case of State of Bihar and
others v. Sachchidanand Kishore Prasad Sinha and others
reported in (1995) 3 Supreme Court Cases 86.iv) In support
of the contention that a taxing statute cannot be challenged
on the ground that it is unjust or acts harshly against some,
decision of Supreme Court in case of Union of India and
others v. Nitdip Textile Processors Private Limited and
another reported in (2012) 1 Supreme Court Cases 226.

Decision in case of State of W.B and another v. E.L.T.A. India
Ltd. and others reported in (2003) 5 Supreme Court Cases
239 was cited in support of the contention that in taxing statute,
the legislature enjoys greater latitude.

On the basis of decisions in case of Ramrao and others v. All
IndiaBackward Class Bank Employees Welfare Association
and others reported in (2004) 2 Supreme Court Cases 76
and in case of University Grants Commission v. Sadhana
Chaudhary and others reported in (1996) 10 Supreme Court
Cases 536, it was canvassed that it is always open for the
legislature to introduce a cut-off date for granting any benefit.
Merely because such cut-off date creates two classes, would
not be a ground to hold that the law is unconstitutional.
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vii) Referring to the decisions in case of R.K. Garg v. Union of

India and others reported in (1981) 4 Supreme Court Cases
675 and in case of Government of Andhra Pradesh and
others v. Smt. P. Laxmi Devi (SMT) reported in (2008) 4
Supreme Court Cases 720, it was argued that State collects
tax in exercise of its eminent domain and wisdom of legislature
is therefore, not amenable to judicial review.

viii) Our attention was drawn to the decision of Supreme Court in

case of Osram Surya (P) Ltd. v. Commissioner of Central
Excise, Indore reported in (2002) 9 Supreme Court Cases
20, in which first proviso to Rule 57-G of the Modvat Credit
Rules was challenged. With introduction of said proviso, a
manufacturer would not be allowed to take the modvat credit
after six months from the date of the documents specified in
the said proviso. Supreme Court while upholding the validity
of the provision held that same does not take away a vested
right.

9. On the basis of submissions made before us the following questions
arise for our consideration :

1) Whetherthe impugned provision makes animpermissible distinction

2)

between similarly situated persons forming a homogenus class?

Whether the provision in question without proper justification
takes away the vested right of the petitioners and thus acts with
retrospective effect? Question can be re-framed as to whether the
legislation in question imposes a burden with retrospective effect
and in absence of any justification for the same, is not a valid
statute?

On any of the grounds above, whether clause(iv) of subsection
(3) of section 140 of the CGST Act is required to be declared
unconstitutional?

10. Before taking up these questions for consideration, we may peruse
the statutory provisions applicable more minutely.

11. As is well known in the tax structure existing prior to introduction
of GST regime, a manufacturer or producer of a specified product or a
provider of input service was allowed to take credit of the excise duties
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paid by him. Clause (ij) of Rule 2 of the Rules of 2004 define the term “first
stage dealer” as under :

(ij) “first stage dealer” means a dealer, who purchases the goods
directly from,-

(i) the manufacturer under the cover of an invoice issued in terms of
the provisions of Central Excise Rules, 2002 or from the depot of
the said manufacturer, or from premises of the consignment agent
of the said manufacturer or from any other premises from where
the goods are sold by or on behalf of the said manufacturer, under
cover of an invoice; or

(i) animporter or from the depot of an importer or from the premises of
the consignment agent of the importer, under cover of an invoice;”

12. Sub-rule(1) of Rule 3 ofthe Rules of 2004 empowered a manufacturer
or producer of final products or a provider of input service to take CENVAT
credit of the excise duty and other duties specified therein. Rule 9 inter-
alia provided that CENVAT credit shall be taken by the manufacturer on
the basis of documents mentioned therein. Sub-clause(iv) of clause (a)
of sub-rule(1) of Rule 9 pertained to an invoice issued by a first stage
dealer or a second stage dealer, as the case may be, in terms of of the
provisions of Central Excise Rules, 2002. Thus upon the first stage dealer
issuing invoice, his purchaser- manufacturer would be entitled to take
CENVAT credit of the duty paid. Like-wise clause(c) of subrule (1) of Rule
9 pertained to bill of entry. Sub-rule (4) of Rule 9 enables purchase of input
or capital goods from a first stage dealer or second stage dealer, provided
certain conditions are fulfilled. Sub-rule(4) reads as under :

“(4) The CENVAT credit in respect of input or capital goods
purchased from a first stage dealer or second stage dealer shall
be allowed only if such first stage dealer or second stage dealer,
as the case may be, has maintained records indicating the fact that
the input or capital goods was supplied from the stock on which
duty was paid by the producer of such input or capital goods and
only an amount of such duty on pro rata basis has been indicated
in the invoice issued by him :

Provided that provisions of this sub-rule shall apply mutatis
mutandis to an importer who issues an invoice on which CENVAT
credit can be taken.”
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13. As per sub-rule(8) of Rule 9, a first stage dealer or a second stage
dealer had to submit within fifteen days from the close of each quarter of a
year to the Superintended of Central Excise, a return in the form specified
by notification by the Board. In terms of the said rules, thus the incident of
duty on manufactured goods was not to be borne by first stage dealer.

05.09.2018

14.With the introduction of GST replacing several taxing statutes, it
became necessary to make provisions for switching over from the old
to the new regime which, in legal parlance, often times, is referred to as
transitional provisions. Such transitional provisions are contained in Chapter
XX of CGST Act. As noted, as per sub-section (1) of section 139 from the
appointed day, every person registered under any of the existing laws and
having a valid Permanent Account Number would be issued a certificate of
registration on provisional basis subject to conditions. Under sub-section (2)
of section 139 final certificate of registration would be granted in prescribed
format subject to fulfillment of conditions which may be prescribed. Section
140 also contained in said Chapter XX is of considerable importance for
us and carries caption note Transitional arrangement for input tax credit.
Sub-section (3) of section 140 reads as under:

“140. Transitional arrangements for input tax credit.

(3 ) A registered person, who was not liable to be registered
under the existing law, or who was engaged in the manufacture of
exempted goods or provision of exempted services, or who was
providing works contract service and was availing of the benefit of
notification No. 26/2012—Service Tax, dated the 20th June, 2012
or a first stage dealer or a second stage dealer or a registered
importer or a depot of a manufacturer, shall be entitled to take,
in his electronic credit ledger, credit of eligible duties in respect
of inputs held in stock and inputs contained in semi-finished or
finished goods held in stock on the appointed day subject to the
following conditions, namely:—

(i) such inputs or goods are used or intended to be used for
making taxable supplies under this Act;

(i) the said registered person is eligible for input tax credit on
such inputs under this Act;

(iii ) the said registered person is in possession of invoice or other
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prescribed documents evidencing payment of duty under the
existing law in respect of such inputs;

(iv) such invoices or other prescribed documents were issued
not earlier than twelve months immediately preceding the
appointed day; and

(v) the supplier of services is not eligible for any abatement under
this Act:

Provided that where a registered person, other than a manufacturer
or a supplier of services, is not in possession of an invoice or any
other documents evidencing payment of duty in respect of inputs,
then, such registered person shall, subject to such conditions,
limitations and safeguards as may be prescribed, including that
the said taxable person shall pass on the benefit of such credit by
way of reduced prices to the recipient, be allowed to take credit at
such rate and in such manner as may be prescribed.”

15. As per this provision, several classes of persons including a first
stage dealer would be entitled to take in his credit ledger, credit of eligible
duties in respect of inputs held in stock and inputs contained in semi-
finished or finished goods held in stock on the appointed day subject to
fulfillment of conditions specified therein. The petitioners have no grievance
about any of the conditions except condition No. (iv) which provides that
such invoices or other prescribed documents were issued not earlier than
twelve months immediately preceding the appointed day. This condition
would limit the eligibility of a first stage dealer to claim credit of the eligible
duties in respect of goods which were purchased from the manufacturers
prior to twelve months of the appointed day.

16.While considering the rival contentions with respect to the
constitutionality of this provision, we may broadly refer to the contours of the
Court's powers in holding a law made by the legislation as unconstitutional
and the limits of such powers. In case of Budhan Choudhry and ors vs.
State of Bihar reported in AIR 1955 Supreme Court 191, seven Judge
Bench of the Supreme Court held and observed that when Article 14 forbids
class legislation, it does not forbid reasonable classification. However, for
the classification to be reasonable, two conditions must be fulfilled viz. (i)
that the classification must be founded on a intelligible differentia which
distinguishes persons or things that are grouped together from this legal
difference of the credit and (ii) that the differentia must have a rational
relation to the object sought to be achieved by the statute in question.
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17.In case of The State of Jammu & Kashmir vs. Triloki Nath
Khosa and ors reported in AIR 1974 SC 1 the Constitution Bench of the
Supreme Court upheld the legislation classifying Assistant Engineers into
Degree-holders and Diploma-holders for the purpose of promotion. It was
observed that classification on the basis of educational qualifications made
with a view to achieving administrative efficiency cannot be said to rest on
any fortuitous circumstances and one has always to bear in mind the facts
and circumstances in order to judge the validity of a classification. It was
observed that there is a presumption of constitutionality of a statute. The
burden is on one who canvasses that certain statute is unconstitutional to
set out facts necessary to sustain the plea of discrimination and to adduce
cogent and convincing evidence to prove those facts. In order to establish
that the protection of the equal opportunity clause has been denied to
them, it is not enough for the petitioners to say that they have been treated
differently from others, not even enough that a differential treatment has
been accorded to them in comparison with other similarly circumstanced.
Discrimination is the essence of classification and does violence to the
constitutional guarantee of equality only if it rests on an unreasonable
basis.

18. On the question of the grounds on which a law framed by the
legislation i.e. the parliament of the State assembly the decision of three
Judge Bench of Supreme Court in case of State of A.P. And ors vs.
Macdowell and Co. and ors reported in (1996) 3 SCC 709 held the field
and was often referred. In the said judgement, the Supreme Court had
opined that the grounds for striking down a statute framed by the legislature
are only two viz. (1) lack of legislative competence, or (2) violation of
fundamental rights or any other constitutional provision. If enactment is
challenged as violative of Article 14, it can be struck down only if it is found
that it is violative of the equality clause or the equal protection clause
enshrined therein. Similarly, if an enactment is challenged as violative of
any of the fundamental rights guaranteed by clauses (a) to (g) of Article
19(1), it can be struck down only if it is found not saved by any of the
clauses (2) to (6). No enactment can be struck down by just saying that it
is arbitrary or unreasonable. 'Arbitrariness' is an expression used widely
and rather indiscriminately-an expression of inherently imprecise import.
Hence, some or the other constitutional infirmity has to be found before
invalidating the Act. An enactment cannot be struck down on the ground
that the Court thinks it unjustified. Parliament and legislatures, composed
as they are of the representatives of the people and supposed to know and
be aware of the need of the people and every what is good and bad for
them. The Court cannot sit on the judgement over their wisdom.
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19. In the recent judgement of the Supreme Court in case of Shayra
Bano vs. Union of India and ors reported in (2017) 9 SCC 1, Rohinton
Fali Nariman, J., however, expressed a somewhat different view. It was
observed that a statute can also be struck down if it is manifested arbitrary.
It was observed as under:

“101. It will be noticed that a Constitution Bench of this Court in
Indian Express Newspapers v. Union of India, (1985) 1 SCC 641,
stated that it was settled law that subordinate legislation can be
challenged on any of the grounds available for challenge against
plenary legislation. This being the case, there is no rational
distinction between the two types of legislation when it comes
to this ground of challenge under Article 14. The test of manifest
arbitrariness, therefore, as laid down in the aforesaid judgments
would apply to invalidate legislation as well as subordinate
legislation under Article 14. Manifest arbitrariness, therefore, must
be something done by the legislature capriciously, irrationally and/
or without adequate determining principle. Also, when something
is done which is excessive and disproportionate, such legislation
would be manifestly arbitrary. We are, therefore, of the view that
arbitrariness in the sense of manifest arbitrariness as pointed out
by us above would apply to negate legislation as well under Article
14."

20. It is well settled that as long as the legislation has necessary
competence to frame a law and the law so framed is not violative of the
fundamental rights enshrined in the constitution or any of the constitutional
provision, the Court would not strike down the statute merely on the
perception that the same is harsh or unjust. Particularly, in taxing statutes
the Courts have recognized much greater latitude in the legislation in
framing suitable laws. Reference in this respect can be made to the well
known judgement of Supreme Court in case of R.K.Garg vs. Union of
India and ors (supra) it was observed as under:

“8. Another rule of equal importance is that laws relating to economic
activities should be viewed with greater latitude than laws touching
civil rights such as freedom of speech, religion etc. It has been said
by no less a person than Holmes, J. that the legislature should be
allowed some play in the joints, because it has to deal with complex
problems which do not admit of solution through any doctrine
or straight jacket formula and this is particularly true in case of
legislation dealing with economic matters, where, having regard
to the nature of the problems required to be dealt with, greater
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play in the joints has to be allowed to the legislature. The court
should feel more inclined to give judicial deference to legislature
judgment in the field of economic regulation than in other areas
where fundamental human rights are involved. Nowhere has this
admonition been more felicitously expressed than in Morey v. Dond
354 US 457 where Frankfurter, J. said in his inimitable style:

In the utilities, tax and economic regulation cases, there are
good reasons for judicial self-restraint if not judicial difference to
legislative judgment. The legislature after all has the affirmative
responsibility. The courts have only the power to destroy, not
to reconstruct. When these are added to the complexity of
economic regulation, the uncertainty, the liability to error, the
bewildering conflict of the experts, and the number of times
the judges have been overruled by events-selflimitation can be
seen to be the path to judicial wisdom and institutional prestige
and stability.

The court must always remember that "legislation is directed to
practical problems, that the economic mechanism is highly sensitive
and complex, that many problems are singular and contingent, that
laws are not abstract propositions and do not relate to abstract
units and are not to be measured by abstract symmetry" that exact
wisdom and nice adoption of remedy are not always possible and
that "judgment is largely a prophecy based on meagre and un-
interpreted experience". Every legislation particularly in economic
matters is essentially empiric and it is based on experimentation
or what one may call trial and error method and therefore it cannot
provide for all possible situations or anticipate all possible abuses.
There, may be crudities and inequities in complicated experimental
economic legislation but on that account alone it cannot be struck
down as invalid. The courts cannot, as pointed out by the United
States Supreme Court in Secretary of Agriculture v. Central Reig
Refining Company 94 Lawyers Edition 381 be converted into
tribunals for relief from such crudities and inequities. There may
even be possibilities of abuse, but that too cannot of itself be a
ground for invalidating the legislation, because it is not possible
for any legislature to anticipate as if by some divine prescience,
distortions and abuses of its legislation which may be made by those
subject to its provisions and to provide against such distortions and
abuses. Indeed, howsoever great may be the care bestowed on its
framing, it is difficult to conceive of a legislation which is not capable
of being abused by perverted human ingenuity. The Court must
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therefore adjudge the constitutionality of such legislation by the
generality of its provisions and not by its crudities or inequities or
by the possibilities of abuse of any of its provisions. If any crudities,
inequities or possibilities of abuse come to light, the legislature can
always step in and enact suitable amendatory legislation. That is
the essence of pragmatic approach which must guide and inspire
the legislature in dealing with complex economic issues.”

21. It is equally well settled that wherever the parliament has the power
to frame a statute it also includes the power to make the law retrospective.
In other words, the parliament also has wide powers to frame the laws
including taxing statutes with retrospective effect. However, the Courts
have recognized certain inherent limitations in framing retrospective tax
legislations.

22. In Tata Motors Ltd vs. State of Maharashtra and ors reported
(2004) 5 SCC 783, it was observed that it is undoubtedly true that the
legislature has the powers to make laws retrospectively including tax laws.
Levies can be imposed or withdrawn but if a particular levy is sought to
be imposed only for a particular period and not prior or subsequently, it is
open to debate whether the statute passes the test of reasonableness at
all.

23. In Commissioner of Income Tax vs. Vatika Township petitioner.
Ltd reported in 367 ITR 466 the Constitution Bench of the Supreme Court
observed as under:

“31. Of the various rules guiding how a legislation has to be
interpreted, one established rule is that unless a contrary intention
appears, a legislation is presumed not to be intended to have a
retrospective operation. The idea behind the rule is that a current
law should govern current activities. Law passed today cannot
apply to the events of the past. If we do something today, we do it
keeping in view the law of today and in force and not tomorrow’s
backward adjustment of it. Our belief in the nature of the law is
founded on the bed rock that every human being is entitled to
arrange his affairs by relying on the existing law and should not
find that his plans have been retrospectively upset. This principle
of law is known as lex prospicit non respicit : law looks forward not
backward. As was observed in Phillips vs. Eyre[3], a retrospective
legislation is contrary to the general principle that legislation by
which the conduct of mankind is to be regulated when introduced
for the first time to deal with future acts ought not to change the
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character of past transactions carried on upon the faith of the then
existing law.

32. The obvious basis of the principle against retrospectivity is
the principle of 'fairness’, which must be the basis of every legal
rule as was observed in the decision reported in L'Office Cherifien
des Phosphates v. Yamashita-Shinnihon Steamship Co.Ltd[4].
Thus, legislations which modified accrued rights or which impose
obligations or impose new duties or attach a new disability have to
be treated as prospective unless the legislative intent is clearly to
give the enactment a retrospective effect; unless the legislation is for
purpose of supplying an obvious omission in a former legislation or
to explain a former legislation. We need not note the cornucopia of
case law available on the subject because aforesaid legal position
clearly emerges from the various decisions and this legal position
was conceded by the counsel for the parties. In any case, we shall
refer to few judgments containing this dicta, a little later.

33. We would also like to point out, for the sake of completeness,
that where a benefit is conferred by a legislation, the rule against
a retrospective construction is different. If a legislation confers a
benefit on some persons but without inflicting a corresponding
detriment on some other person or on the public generally, and
where to confer such benefit appears to have been the legislators
object, then the presumption would be that such a legislation,
giving it a purposive construction, would warrant it to be given
a retrospective effect. This exactly is the justification to treat
procedural provisions as retrospective. In Government of India &
Ors. v. Indian Tobacco Association[5], the doctrine of fairness was
held to be relevant factor to construe a statute conferring a benefit,
in the context of it to be given a retrospective operation. The same
doctrine of fairness, to hold that a statute was retrospective in
nature, was applied in the case of Vijay v. State of Maharashtra
& Ors.[6] It was held that where a law is enacted for the benefit
of community as a whole, even in the absence of a provision the
statute may be held to be retrospective in nature. However, we are
confronted with any such situation here.”

24.In case of Jayam and Co. vs. Assistant Commissioiner and anr
reported in (2016) 15 SCC 125, the Supreme Court noted as approval
observations made in case of R.C.Tobacco (P.) Ltd vs. Union of India
reported in (2005) 7 SCC 725 as under:
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“14. With this, let us advert to the issue on retrospectivity. No doubt,
when it comes to fiscal legislation, the Legislature has power to
make the provision retrospectively. In R. C. Tobacco Pvt. Ltd. v.
Union of India, this court stated broad legal principles while testing
a retrospective statute, in the following manner:

"(i) A law cannot be held to be unreasonable merely because it
operates retrospectively;

(i) The unreasonability must lie in some other additional factors;

(iii) The retrospective operation of a fiscal statute would have to be
found to be unduly oppressive and confiscatory before it can be
held to be unreasonable as to violate constitutional norms;

(iv) Where taxing statute is plainly discriminatory or provides no
procedural machinery for assessment and levy of tax or that is
confiscatory, courts will be justified in striking down the impugned
statute as unconstitutional;

(v) The other factors being period of retrospectivity and degree of
unforeseen or unforeseeable financial burden imposed for the past
period;

(vi) Length of time is not by itself decisive to affect retrospectivity."

25.We may now come to the nature of the right enjoyed by the petitioner
as a first stage dealer prior to introduction of GST and the changes made
by the new law concerning the petitioner's right to enjoy such benefits.
As already recorded, the statutory provisions till enactment of goods
and service tax statutes recognized the right of the petitioner to pass on
credit of the duty on manufactured goods purchased from manufacturers.
In some form or the other the burden of duty element of the goods so
purchased or the CVD value of the imported goods would be shifted from
the petitioner-company as first stage dealer. Duty element suffered on the
goods purchased from manufacturers would be neutralized at the time of
sale of such goods by the dealer. In case of Eicher Motors Ltd vs. Union
of India (supra), the Supreme Court considered the nature of Modvat credit
and observed that if on the inputs the assessee had already paid the taxes
on the basis that when the goods are utilized in the manufacture of further
products as inputs thereto, then the tax on these goods get adjusted which
are finished subsequently. The Court therefore held that a right accrued
to the assessee on the date when the paid tax on the raw materials or
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the inputs and that right would continue until the facility available thereto
gets worked out or until those goods existed. This concept was further
elaborated by the Supreme Court in case of Collector of Central Excise,
Pune vs. Dai Ichi Karkaria Ltd (supra) observing that it is clear from the
Modvat Rules that a manufacturer obtains credit for the excise duty he
paid on raw material to be used by him in the production of an excisable
product immediately it makes the requisite declaration and obtains an
acknowledgment thereof. It is entitled to use the credit at any time thereafter
when making payment of excise duty on the excisable product. The Rules
do not make any provision for reversal of the credit. The credit is therefore,
indefeasible. The Supreme Court therefore, reiterated that a credit under
the Modvat scheme is as good as tax paid. In case of Jayswal Neco Ltd
vs. Commissioner of Central Excise, Raipur reported in 2015 (322) LET
587 (SC), these principles were applied to hold that even in a situation
where on account of delay in payment of duty within stipulated time the
facility of payment of excise duty in installments on fortnightly basis is
suspended, the assessee could pay the duty through CENVAT credit.

26. In case of Indusr Global Ltd vs. Union of India reported in 2014
(310) ELT 833 Guj Division Bench of this Court was considering vires of
Rule 8 (3A) of the Central Excise Rules, 2002 which provided that if an
assessee defaults in payment of duty beyond thirty days from the date
prescribed under subrule (1) then notwithstanding anything contained in
the subrule(1), the assessee shall pay excise duty for each consignment
at the time of removal without utilizing the CENVAT credit till the assessee
pays the outstanding amount including interest. The Court while striking
down such Rule unconstitutional observed as under:

“31.This extreme hardship is not the only element of
unreasonableness of this provision. It essentially prevents an
assessee from availing cenvat credit of the duty already paid and
thereby suspends, if not withdraws, his right to take credit of the duty
already paid to the Government. It is true that such a provision is
made because of peculiar circumstances the assessee lands himself
in. However, when such provision makes no distinction between
a willful defaulter and the rest, we must view its reasonableness
in the background of an ordinary assessee who would be hit and
targeted by such a provision. As held by the Supreme Court in the
case of Eicher Motors Ltd (supra) an assessee would be entitled
to take credit of input already used by the manufacturer in the final
product. In the said case, the Supreme Court was dealing with
rule 57F which was introduced in the Central Excise Rules, 1944
under which credit lying unutilized in the Modvat credit account
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of an assessee on 16th March 1995 would lapse. Such provision
was questioned. The Supreme Court held that since excess credit
could not have been utilized for payment of the excise duty on any
other product, the unutilised credit was getting accumulated. For
the utilization of the credit, all vestitive facts or necessary incidents
thereto had taken place prior to 16.3.1995. Thus the assessees
became entitled to take the credit of the input instantaneously once
the input is received in the factory of the manufacturer of the final
product and the final product which had been cleared from the
factory was sought to be lapsed. The Supreme Court struck down
the rule further observing that if on the inputs the assessee had
already paid the taxes on the basis that when the goods are utilized
in the manufacture of further products as inputs thereto then the
tax on those goods gets adjusted which are finished subsequently.
Thus a right had accrued to the assessee on the date when they
paid the tax on the raw materials or the inputs and that right would
continue until the facility available thereto gets worked out or until
those goods existed. We may also recall that in the case of Dai Ichi
Karkaria Ltd (supra) it was reiterated that a manufacture obtains
credit for the excise duty paid on raw material to be used by him
in the production of an excisable produce immediately it makes
the requisite declaration and obtains an acknowledgment thereof.
It is entitled to use the credit at any time thereafter when making
payment of excise duty on the excisable product.”

27.These judgements would thus indicate that the right that the
petitioner had to pass on the credit of excise duty paid on goods purchased
at the time of sale of such goods was a vested right. It was as good as
the duty paid by the assessee to the Government revenue which could be
utilised by the purchasers of such goods from the petitioner against future
liabilities of course subject to fulfilment of conditions. When the new regime
was therefore introduced through goods and service tax statutes, through
migration these existing rights were being adjusted in terms of provisions
contained in sections 139 and 140 of the CGST Act. The legislature also
recognized such existing rights and largely protected the same by allowing
migration thereof in the new regime. In the process, however, a condition
was imposed to enable the assessees in the nature of first stage dealer such
as the present petitioner-company viz. that the invoices or other prescribed
documents on the basis of which credit was claimed were issued not earlier
than twelve months immediately preceding the appointed day. In effective
terms, this condition restricted the enjoyment of existing credit in respect of
goods purchased not prior to one year of the appointed day. In relation to
all goods purchased prior to such day, no credit would be available under



J-23 FILCO TRADE CENTRE PVT. LTD. 2019

the credit ledger to be maintained under the CGST Act. Such credit would
be lost. Undoubtedly, therefore, this condition has retrospective operation
and takes away an existing right. This by itself may not be sufficient to
hold the provision as ultra vires or unconstitutional. However, in addition
to these findings, we also find that no just reasonable or plausible reason
is shown for making such retrospective provision taking away the vested
rights. Had the statutory provision given a time limit from the appointed day
for utilization of such credit, the issue would stand on an entirely different
footing. Such a provision could be seen as a sunset clause permitting the
dealers to manage their affairs for which reasonable time frame is provided.
The present condition however without any basis limits the scope of a
dealer to enjoy existing tax credits in relation to purchases made prior to
one year from the appointed day. No such restriction existed in the prior
regime. Merely the stated grounds in the affidavit in reply that the provision
is introduced since physical identification of goods is necessary so as to
ensure that the first stage dealers do not take any undue advantage of
such benefit and also to accommodate the administrative convenience
would not be sufficient. Firstly, as noted, there was no such restriction
in the CENVAT Credit Rules or analogous provisions of similar rules in
the past. Since decades therefore the credits would be available to a first
stage dealer on all purchases towards the manufacturing duty. No time
frame of the past dealings was envisaged under such rules. The same
grounds of physical identification of goods preventing undue advantage
being taken and the administrative convenience would exist even then.
Secondly, no limitation of time is prescribed in the proviso to sub-section
(3) of section 140 where a dealer is not in possession of any invoice or any
other document evidencing payment of duty in respect of inputs in which
case credit at the prescribed rate would be granted.

28. The judgement of the Supreme Court in case of Osram Surya
(petitioner) Ltd vs. Commissioner of Central Excise, Indore reported in
(2002) 9 SCC 20 involved different facts. It was a case in which, first provisio
which was introduced in Rule 57-G of the MODVAT Credit Rules was
challenged. By virtue of this provisio a manufacturer would not be allowed
to take MODVAT credit after six months from the date of the documents
specified therein. It was on this background the Supreme Court had, while
upholding the validity of the provision held and observed that the same did
not take away a vested right. The important distinction in the present case
as compared to the facts of our case is that the Legislature, by introducing
a condition for enjoyment of an existing right, provided prospective time
limit of six months which did not exist earlier. In other words, from the date
of introduction of the proviso, the benefit of utilization of CENVAT credit
under certain circumstances would be restricted to a period of six months.
This provision thus, did not act with retrospective effect.
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29. We are conscious that the Bombay High Court in case of JCB
India Limited and others v. Union of India and others (supra) has taken
a different view. We have given our detailed reasons for the view that we
have adopted. Needless to record, we are unable to adopt the line chosen
by the Bombay High Court in case of JCB India Limited and others v.
Union of India and others (supra).

30. To sum up we are of the opinion that the benefit of credit of eligible
duties on the purchases made by the first stage dealer as per the then
existing CENVAT credit rules was a vested right. By virtue of clause (iv)
of sub-section (3) of section 140A such right has been taken away with
retrospective effect in relation to goods which were purchased prior to one
year from the appointed day. This retrospectivity given to the provision
has no rational or reasonable basis for imposition of the condition. The
reasons cited in limiting the exercise of rights have no co-relation with the
advent of GST regime. Same factors, parameters and considerations of
“in order to co-relate the goods or administrative convenience” prevailed
even under the Central Excise Act and the CENVAT Credit Rules when no
such restriction was imposed on enjoyment of CENVAT credit in relation to
goods purchased prior to one year.

31. In the conclusion we hold that though the impugned provision
does not make hostile discrimination between similarly situated persons,
the same does impose a burden with retrospective effect without any
justification.

32. For all these reasons we find that clause (iv) of subsection (3)
of section 140 is unconstitutional. We therefore strike down the same.
Petitions are allowed and disposed of.

[2019] 57 DSTC 24 (Delhi)

In the High Court of Delhi at New Delhi
[Hon’ble Justice S. Ravindra Bhat and Hon’ble Justice Prateek Jalan]

W.P. (c) 8436/2018

G.V. Infosutions Pvt. Ltd. ... Petitioner
Vs.
Deputy Commissioner of Income Tax, Circle 10(2) & Anr. ... Respondents

Date of Order: 24.01.2019

REFUND U/S 237 OF INCOME TAX ACT, 1961 — REFUND OF TDS NOT CLAIMED
IN RETURN — APPLICATION FOR CONDONING THE DELAY FOR FILING THE
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APPLICATION FOR REFUND U/S 119(2)(B) — THE PETITIONER HAD CLAIMED
THAT ITS CHARTERED ACCOUNTANT HAD INADVERTENTLY OVERLOOKED THE
TDS AMOUNT AT THE TIME OF FILING OF THE RETURN — NOT FILED ANY
EVIDENCE TO PROVE THAT CREDIT OF TDS WAS NOT AVAILABLE IN FORM
26AS AT THE TIME OF FILING THE RETURN — REVISED RETURN NOT FILED
DUE TO THE LACK OF KNOWLEDGE OF CHARTERED ACCOUNTANT ABOUT
THE CLAIM OF TDS OF RS. 31,25,000.00 — CLAIM OF THE PETITIONER WAS NOT
SUBSTANTIATED WITH ANY EVIDENCE — APPLICATION FOR CONDONING THE
DELAY FOR FILING THE APPLICATION FOR REFUND REJECTED. WRIT PETITION
FILED TO CHALLENGE THE ORDER OF COMMISSIONER OF INCOME TAX -
WHETHER REJECTION ORDER PASSED BY COMMISSIONER WAS CORRECT
— HELD; NO — THERE CANNOT BE NECESSARILY BE INDEPENDENT PROOF
OR MATERIAL TO ESTABLISH THAT THE AUDITOR IN FACT ACTED WITHOUT
DILIGENCE — IMPUGNED ORDER REJECTING APPLICATION FOR CONDONING
DELAY SET ASIDE AND QUASHED - PETITIONER PERMITTED TO FILE ITS
REFUND CLAIM WITHIN 2 WEEKS.

Facts of the Case

The petitioner/assessee filed its Income Tax Return on 20.09.2013,
covering Assessment Year 2013-2014. Its return reflected the tax deducted
at source (TDS) as Rs.15,62,500/-. It appeared, however, that a larger
amount — Rs.31,25,000/- had escaped the attention of the Assessee; so it
could not be claimed. As an adjustment or for the purpose of consequent
refund, the assessee paid the amounts due in terms of its calculation and
assessment was framed under Section 143(1). The period for revising the
demands ended on 31.03.2015 (Assessment year 2013-2014), however
the error that had crept in while furnishing the returns was not rectified
through an application or a refund undertaken. The petitioner claims that
when it did discern the error or claim, it had applied on 12.09.2016 to the
Chief Commissioner, for condoning the delay for filing the application for
refund. The application was rejected by the Commissioner on 28.03.2018.
In its application, the assessee had claimed that its Chartered Accountant
had inadvertently overlooked the TDS amounts, as a consequence it could
not have sought appropriate refund at the first instance or even claimed it
before the period of seeking refund had expired.

Held

The rejection of the petitioner’s application under Section 119(2)(b)
was only on the ground that according to the Chief Commissioner’s opinion
the plea of omission by the auditor was not substantiated. The court had
difficulty to understand what more plea or proof any assessee could have
brought on record, to substantiate the inadvertence of its advisor. The net
result of the impugned order was in effect that the petitioner’s claim of
inadvertent mistake was sought to be characterised as not bonafide. The
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court was of the opinion that an assessee had to take leave of its senses
if it deliberately wishes to forego a substantial amount as the assessee
was ascribed to have in the circumstances of this case. “Bonafide” was
to be understood in the context of the circumstance of any case. Beyond
a plea of the sort the petitioner raises (concededly belatedly), there could
not necessarily be independent proof or material to establish that the
auditor in fact acted without diligence. The petitioner did not urge any other
grounds such as illness of someone etc., which could reasonably have
been substantiated by independent material. In the circumstances of the
case, the petitioner, in our opinion, was able to show bonafide reasons why
the refund claim could not be made in time.

The impugned order dated 28.03.2018 rejecting the petitioner’s
application under Section 119(2)(b) was hereby set aside and quashed.
The application for condonation of delay was hereby allowed for these
reasons. The petitioner was permitted to prefer its refund claim within two
weeks from today. In such event, the concerned Assessing Officer shall
verify the concerned claim and pass the order in accordance with law
within six weeks thereafter. Any amount due to the petitioner shall also be
remitted to it within three weeks thereafter.

Present for the Petitioner : Mr. Salil Kapoor, Ms. Soumya Singh,
Mr. Sumit Lalchandani, Advocates

Present for Respondent(s) : Mr. Sanat Kapoor, Advocate

ORDER
S. Ravindra Bhat, J. (Oral)

1. The petitioner is aggrieved by an order of the Commissioner of
Income Tax, rejecting its application under Section 119(2)(b). It had applied
for condoning the delay in filing a refund application.

2. Facts for the purpose of deciding this writ petition are that the
petitioner/assessee filed its Income Tax Return on 20.09.2013, covering
Assessment Year 2013-2014. Its return reflected the tax deducted at
source (TDS) as Rs.15,62,500/-. It appears, however, that a larger amount
—Rs.31,25,000/- had escaped the attention of the Assessee; so it could not
be claimed. As an adjustment or for the purpose of consequent refund, the
assessee paid the amounts due in terms of its calculation and assessment
was framed under Section 143(1). The period for revising the demands
ended on 31.03.2015 (Assessment year 2013-2014), however the error
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that had crept in while furnishing the returns was not rectified through
an application or a refund undertaken. The petitioner claims that when it
did discern the error or claim, it had applied on 12.09.2016 to the Chief
Commissioner, for condoning the delay for filing the application for refund.
The application was rejected by the Commissioner — on 28.03.2018. In
its application, the assessee had claimed that its Chartered Accountant
had inadvertently overlooked the TDS amounts, as a consequence it could
not have sought appropriate refund at the first instance or even claimed it
before the period of seeking refund had expired.

3. The Chief Commissioner rejected the application, giving reasons as
follows:

“5. Explaining reasons/causes for not claiming the TDS of
Rs.31,25,000/- while filing return of income for AY 2013-14 it was
submitted that due to the mistake of the Chartered Accountant of
the assessee Company the claim of the TDS was omitted to be
made while filing return of income for the year under consideration.
However, on being specifically questioned to furnish evidence that
the credit of TDS was not available in form 26AS at the time of filing
of ITR on 29.09.2013, the AR for the assessee failed to produce
any evidence to prove that credit of TDS was not available in form
26AS at the time of filing of ITR on 29.09.2013, the AR for the
assessee failed to produce any evidence to prove that credit of
TDS was not actually available in form 26AS at the time of filing
ITR on 29.09.2013. It is amply clear from the facts of the case that
the claim of the assessee that information of TDS of Rs.31,25,000/-
was actually available to it at the time of filing ITR has not been
proved during the course of proceedings before me. In absence of
any such relevant evidence, the claim of the assessee that due to
the mistake of the CA, claim of TDS was not made has remained
unproved.

6. In this case, return for the AY 2013-14 was filed on 29.09.2013
and the assessee could have revised the return by 31.03.2015.
However, the assessee had not filed the revised ITR to claim
refund of Rs.31,25,000/-. Considering no action by the assessee
to claim substantial amount of refund of Rs.31,25,000/- during
available period of more than one and a half year from the date of
filing of ITR, the assessee was asked to explain reason for such
inaction when the company had incurred substantial expenditure in
seeking professional help of Chartered Accountants. IN response
to the query, it was as submitted by the AR for the assessee that
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revised return could not be filed due to lack of knowledge about
claim of credit of TDS of Rs.31,25,000/-. It is pertinent to mention
here that as per audited account the assessee had disclosed a net
profit of Rs.24,78,142/- for the year and the claim of the assessee
was that due to the lack of information about non-credit of TDS of
Rs.31,25,000/- (the amount of TDS was more than the income)
revised return could not be filed. However, the claim of the assessee
was not substantiated with any evidence and it is difficult to believe
that the assessee would be so careless that it was not aware about
the pending TDS credit which was more than the profit for the year
under consideration.

7. The assessee is a company which has availed services of
independent auditor, inhouse finance professional and Chartered
Accountant engaged for the purpose of filing ITRs and other
compliance issues for the year under consideration and for
subsequent years. Both, under the Company Act as well as under
the Income Tax Act, the assessee company was liable to record
each transaction i.e. gross receipt, net receipt, tax deducted at
source and expenses etc. and get its accounts audited. The claim
of the assessee company that even after having gone through the
process of audit, credit of TDS of Rs.31,25,000/- could not be made
at the time of filing of return of income or during time available to
file the revised return of income for bonafide reason cannot be
accepted in absence of any verifiable credible material evidence in
support of the claim.”

4. It is pointed out on behalf of the assessee by Mr. Kapoor, that the
TDS portal maintained by the Revenue in fact reflected at the relevant time
that for Assessment Year 2013-2014, additional TDS credit to the extent
of Rs.31,25,000/- was payable which in turn implied that the amounts
were paid. Counsel relied on statements made in the application to say
that inadvertence or omission in claiming appropriate adjustment and
consequent refund was on account of its auditor/chartered accountant’s
lack of diligence. The petitioner relied upon a Division Bench ruling of this
court in Indglonal Investment & Finance Ltd. vs. Income Tax Officer, [2012
343 ITR 44(Delhi)].

5. The learned counsel for the revenue relied upon the impugned
order and submitted that the petitioner’s claim for condonation of delay
was justifiably rejected. Counsel submitted that as pointed out by the
Chief Commissioner there was no material to substantiate the plea urged,
i.e. that the concerned auditor or chartered accountant had inadvertently
omitted to claim the refund amount. It is further pointed out that in fact the
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period provided by law for claiming the refund ended on 31.03.2015 and
only much later did the assessee claim refund, and move to application
under Section 119(2)(b) — on 12.09.2016.

6. Concededly the facts disclose; firstly, that according to the petitioner
a sum of Rs.31,25,000/- was inadvertently left out by its auditor/chartered
accountant in the calculation while filing the return; secondly, the court
notices that the amount in fact reflected on the web portal maintained by
the Income Tax Department itself at the relevant time. It is also a fact that
the petitioner does not seem to have noticed its omission, at least before
September 2016. In the meanwhile, the period of limitation to claim refund
ended on 31.03.2015.

7. In Indglonal Investment & Finance Ltd. (supra) a Division Bench
of this court, while dealing with the claim for refund, which was made
belatedly but rejected by the Revenue, considered the relevant judgments
of the Supreme Court including Commissioner of Income Tax Vs. Shelly
Products and Anr., (2003) 261 ITR 367, and held as follows :

“11. Provisions of assessment are independent of provisions of
refund, but the provisions relating to refund may be dependent
on the assessment. (See Commissioner of Income Tax, West
Bengal vs. Central India Industries Ltd. (1971) 82 ITR 555). An
assessment order or an order quantifying the income/net wealth
can be rectified or modified in the proceedings as contemplated
by the enactment. The assessment order or the order quantifying
the income or taxable wealth cannot be challenged on merits while
the authorities examine the question of refund. The authorities
cannot go behind the assessment order or the order quantifying
net wealth/income. Section 242 of the 1961 Act is apposite and is
reproduced below:-

“242. Correctness of assessment not to be questioned.--In a
claim under this Chapter, it shall not be open to the assessee
to question the correctness of any assessment or other matter
decided which has become final and conclusive or ask for a
review of the same, and the assessee shall not be entitled to
any relief on such claim except refund of tax wrongly paid or
paid in excess.

12. Another principle is that the refund provisions should be
interpreted in a reasonable and practical manner and when
warranted liberally in favour of the assessee. If there is substantial
compliance of the provisions for refund, it may not be denied



J-30 DELHI SALES TAX CASES 2019

because it is not made strictly in the form or the prescribed manner.
The forms prescribed may be merely intended to facilitate payment
of refund. The tax authorities have to act judiciously when they
exercise their power under an enactment. The power given to the
tax authorities under the enactments are mandated with the duty
to exercise them when the statutory provisions so warrant. It is
imperative upon them to exercise their authority in an appropriate
manner. In case the Assessing Officer or tax authority comes to
know that an assessee is entitled to deduction, relief or refund
on the facts of the case and the assessee has omitted to make
the claim, he should draw the attention of the assessee. The tax
authorities should act as facilitators and not occlude and obstruct.
The role of tax authorities has been aptly described in CIT versus
Rajesh Jhaveri Stock Brokers Pvt. Ltd. (2008) 14 SCC 208 as :-

“19...ni. The function of the assessing officer is to
administer the statute with solicitude for the public exchequer
with an inbuilt idea of fairness to taxpayers.”

8. The rejection of the petitioner’s application under Section 119(2)(b)
is only on the ground that according to the Chief Commissioner’s opinion
the plea of omission by the auditor was not substantiated. This court has
difficulty to understand what more plea or proof any assessee could have
brought on record, to substantiate the inadvertence of its advisor. The
net result of the impugned order is in effect that the petitioner’s claim of
inadvertent mistake is sought to be characterised as not bonafide. The
court is of the opinion that an assessee has to take leave of its senses
if it deliberately wishes to forego a substantial amount as the assessee
is ascribed to have in the circumstances of this case. “Bonafide” is to
be understood in the context of the circumstance of any case. Beyond
a plea of the sort the petitioner raises (concededly belatedly), there can
not necessarily be independent proof or material to establish that the
auditor in fact acted without diligence. The petitioner did not urge any other
grounds such as illness of someone etc., which could reasonably have
been substantiated by independent material. In the circumstances of the
case, the petitioner, in our opinion, was able to show bonafide reasons why
the refund claim could not be made in time.

9. The statute or period of limitation prescribed in provisions of law
meant to attach finality, and in that sense are statutes of repose; however,
wherever the legislature intends relief against hardship in cases where
such statutes lead to hardships, the concerned authorities — including
Revenue Authorities have to construe them in a reasonable manner. That
was the effect and purport of this court’s decision in Indglonal Investment
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& Finance Ltd. (supra). This court is of the opinion that a similar approach
is to be adopted in the circumstances of the case.

10. For the above reasons, the impugned order dated 28.03.2018
rejecting the petitioner’s application under Section 119(2)(b) is hereby set
aside and quashed. The application for condonation of delay is hereby
allowed for these reasons. The petitioner is permitted to prefer its refund
claim within two weeks from today. In such event, the concerned Assessing
Officer shall verify the concerned claim and pass the order in accordance
with law within six weeks thereafter. Any amount due to the petitioner shall
also be remitted to it within three weeks thereafter.

11. The writ petition is disposed of in the aforesaid terms.

[2019] 57 DSTC 31 (Delhi)

In the High Court of Delhi at New Delhi
[Hon’ble Justice S. Ravindra Bhat and Hon’ble Justice Prateek Jalan]

W.P. (c) 13107/2018

Lohia Warehouse Pvt. Ltd. ... Petitioner
Vs.
Commissioner of VAT & Anr. ... Respondents

Date of Order: 18.12.2018

WRIT PETITION SEEKING DIRECTION TO PROCESS REFUND WITH INTEREST
— ORDER PASSED WITHOUT INTEREST - PETITIONER RAISED OBJECTION
FOR NOT GRANTING INTEREST - DIRECTION WAS GIVEN TO PRESENT
COMMISSIONER BEFORE THE COURT — REVENUE FILED COUNTER AFFIDAVIT
AND ARGUED THAT THE PETITIONER DID NOT FURNISH STATUTORY FORMS -
PETITIONERRELIED UPONRULE4 OF CENTRALSALES TAX(DELHI)AMENDMENT
RULES, 2014 WHICH STATES THE COMMISSIONER MAY DIRECT THE DEALER TO
FURNISH SUCH FORMS AS AND WHEN REQUIRED BY HIM DURING THE PERIOD
OF SEVEN YEAR.

Present for the Petitioner : Mr. M.A. Ansari, Mr. Khursheed Ahmed,
Mr. Saket Grover, Mr. Naveen Upadhyay &
Mr. Mohit Bhardwaj, Advocates

Present for Respondent(s) : Mr. Ramesh Singh, Std. Counsel with
Mr. Anuj Aggarwal, Addl. Std. Counsel
with Mr. Kanishk Rana, Advocate for
R-1 & 2 with Ms. Sonika Singh,

Spl. Commissioner.
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Order

Ms.Sonika Singh, Special Commissioner is present, pursuant to the
previous order dated 05.12.2018.

In compliance of the Court’s order dated 05.12.2018, the respondents
have filed a counter affidavit, which seems to indicate prime facie that the
funds were not released, on account of the petitioner not furnishing the
appropriate statutory forms. Learned counsel for the petitioner relies upon
the Central Sales Tax (Delhi) [Amendment] Rules, 2014, which reads as
follows:

“Amendment of rule 4.:- In the said rules, rule 4 shall be substituted,
namely —

“(1) In addition to the returns required under rule 3, every dealer
shall also furnish to the Commissioner, a Reconciliation Return for
a year in Form 9 relating to receipt of declarations / certificates
(hereinafter referred to as ,statutory forms") within a period of six
months from the end of the year to which it relates. The returns
shall be filed electronically.:

PROVIDED that the return can be filed for a quarter or more than
one quarter of the year, any time during the year but not later than
the limitation period specified in sub-rule(1):

PROVIDED ALSO that provisions of sub-rule (5) of rule 5, clause
(a) of sub rule (5) of rule 7, sub-rule (2) of rule 9, rule 6A and rule 6B
shall not apply in so far as periodicity of filing of reconciliation return
and furnishing of declaration(s) / certificate(s) is concerned.”

(2) The statutory forms received in original, in lieu of concessional
sale or stock transfer shall be retained by the dealer with him. The
Commissioner may direct the dealer to furnish such forms as and
when required by him during the period of seven years from the
end of the year to which the forms relate.”

List on 8th March, 2018, for arguments.

[2019] 57 DSTC 32 (Indore)
In the High Court of Madhya Pradesh: Bench at Indore
[Hon’ble Justice S. C. Sharma and Hon’ble Justice Virender Singh]
W.P. (c) 17999/2018

Vasu Clothing Private Limited ... Petitioner
Vs.
Union of India and Others ... Respondents
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Date of Order: 17.12.2018

TAXABLE SUPPLY UNDER GOODS AND SERVICES TAX ACT, 2017 — REFUND U/S
54 — DEFINITION OF EXPORT OF GOODS U/S 2(5) OF IGST ACT, 2017 — INTENTION
TO SUPPLY GOODS TO DUTY FREE SHOPS WITHOUT PAYMENT OF GST
SITUATED IN DUTY FREE AREA AT INTERNATIONAL AIRPORT — WRIT PETITION
FILED SEEKING DIRECTION OF GOODS AND SERVICE MADE BY THE INDIAN
SUPPLIER TO THE DUTY FREE SHOPS IN INDIA TO BE TREATED AS AN EXPORT
WITHOUT PAYMENT OF CGSTAND IGST SINCE LOCATION OF BUYER IS BEYOND
THE CUSTOM FRONTIER OF INDIA — SEEKING DIRECTION ALSO REFUND IS TO
BE PROVIDED AGAINST INPUT TAX CREDIT LEVIED ON GOODS SUPPLIED BY
SUPPLIER TO THE DUTY FREE SHOPS IN INDIA.

DUTY FREE AREA AT INTERNATIONAL AIRPORT CANNOT BE SAID TO BE
LOCATED OUTSIDE INDIA INSTEAD THE DUTY FREE SHOP IS LOCATED WITHIN
INDIA — SUPPLY DOES NOT QUALIFY AS EXPORT OF GOODS UNDER GST
AND CONSEQUENTLY NO REFUND CAN BE CLAIMED OF UNUTILIZED INPUT
TAX CREDIT — COURT DECLINED TO ISSUE WRIT OF MANDAMUS DIRECTING
RESPONDENTS NOT TO CHARGE GST - WRIT PETITION DISMISSED.

Facts of the Case

The petitioner was a manufacturer and exporter of garments in India
and he intended to supply goods to Duty Free Operator (DFO), who in
turn was selling the goods from Duty Free Shops (DFSs). It had been
further contended that Duty Free Operator, operating in India imports
goods like liquor, tobacco products, souvenirs, eyewear, watches, fashion,
chocolates, perfumes, etc. by filing import general manifest and Bill of Entry
for warehousing with the customs department without payment of import
duty on the first importation subject to certain conditions. The bill of entry
clearly indicated the Duty Free Operator as an “importer”. The imported
goods were warehoused at a bonded warehouse (customs warehouse)
and the bill of entry also disclosed that the goods imported were for “sale
only for Duty Free Shop / Export’.

The Duty Free Operator also took on rent a private bonded warehouse
located near the airport as well as certain shops called “Duty Free Shops”
at the arrival and departure terminals of international airports in India. The
goods were sold to international passengers without payment of duties
and taxes. It has been further contended that the Duty Free Operator was
granted special warehouse license under Section 58-A of the Customs
Act, 1962 for depositing notified class of goods and such warehouse were
kept locked by the proper officer and no entry of any person or removal
of goods therefrom were allowed without the permission of the proper
officer.
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Held

The issue involved in the case had not been decided in the case of
M/s. Hotel Ashoka as it was not a case of supplier supplying goods to a
Duty Free Operator.

Similarly the judgment delivered by the Bombay High Court in the
case of A-1 Cuisines Pvt. Ltd. did not deal with the subject involved in
the writ petition. It was a case of a person seeking issuance of writ of
mandamus directing the respondents therein to exempt the petitioner from
charging applicable taxes under the GST legislations on sale of cosmetic
products in respect of retail outlet which he intended to setup at Domestic
Security Area at Dr. Babasaheb Ambedkar International Airport. Again the
judgment was distinguishable on facts and did not help the petitioner in
any manner.

The petitioner could not escape the liability to pay GST. The petitioner
was manufacturing certain goods and supplying to a person, who was
having a Duty Free Shop. It was not the petitioner, who was exporting the
goods or taking goods out of India. The petitioner was selling to a person,
who was having Duty Free Shop (to a Duty Free Operator), which was
locatedin India as per the definition clause as contained under the GST
Act. In light of the aforesaid, the Court did not find any reason to issue
writ of mandamus directing the respondents not to charge GST on the
petitioner or to legislate on the subject granting exemptions as prayed by
the petitioner.

A statute was an edict of the legislature and the Courts did not have
the power to enact a statute and the Court could only do interpretation of
statute and once the Court did not have power to legislate, the question of
granting exemption in absence of any statutory provision to the petitioner
under the GST Act did not arise.

Present for the Petitioner : Shri Vikram Nankani, Senior Counsel with
Shri Raktim Gogoi, Shri Alok Barthwal,
Shri Kartikeya Singh and Shri Varun Saluj,
Counsel

Present for Respondent(s) : Shri Prasanna Prasad, Counsel

Order

The petitioner before this Court is a Private Limited Company
incorporated under the Companies Act, 1956 having its registered office at
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75, Readymade Complex, Industrial Area, Pardeshipura, Indore has filed
this present petition seeking indulgence of this Court for grant of relief from
payment of goods and service tax by way of exemption and on the goods
and service supply to the Duty Free Shops (DFSs) at the international
Airports in India.

2. The petitioner's contention is that after enactment of Central Goods
and Service Tax Act, 2017 and the Rules framed thereunder, the petitioner
is entitled to supply goods and services to Duty Free Shops without
payment of taxes and similar supplies from all over the world except India
are permitted without payment of taxes.

3. The petitioner has stated that petitioner is a manufacturer and
exporter of garments in India and he intends to supply goods to Duty Free
Operator (DFO), who in turn is selling the goods from Duty Free Shops
(DFSs). It has been further contended that Duty Free Operator operating
in India imports goods like liquor, tobacco products, souvenirs, eyewear,
watches, fashion, chocolates, perfumes, etc. by filing import general
manifest and Bill of Entry for warehousing with the customs department
without payment of import duty on the first importation subject to certain
conditions. The bill of entry clearly indicates the Duty Free Operator as an
“‘importer”. The imported goods are warehoused at a bonded warehouse
(customs warehouse) and the bill of entry also discloses that the goods
imported are for “sale only for Duty Free Shop / Export”.

4. It has been further stated that the Duty Free Operator also takes on
rent a private bonded warehouse located near the airport as well as certain
shops called “Duty Free Shops” at the arrival and departure terminals of
international airports in India. The goods are sold to international passengers
without payment of duties and taxes. It has been further contended that the
Duty Free Operator is granted special warehouse license under Section
58-A of the Customs Act, 1962 for depositing notified class of goods and
such warehouse are kept locked by the proper officer and no entry of any
person or removal of goods therefrom are allowed without the permission
of the proper officer.

5. It has been further stated that Duty Free Operators transfers the
goods from customs warehouse to the private bonded warehouse / special
warehouse without payment of duty whenever required by executing a
warehousing bond under Section 59 of the Act for a period as prescribed
under Section 61 of the Act and under the permission of the Customs Officer
as prescribed under Section 60 of the Act. The goods so warehoused are
then brought to the Duty Free Shop without payment of duty under escort
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of the bond officer and then the goods are sold at the Duty Free Shops at
the arrival and departure terminals. The overall all supervision and control
is of the Customs Officer.

6. The petitioner has further stated that the entire movement of goods
from special warehouse to Duty Free Shops for the purpose of sale at arrival
and departure takes place strictly in consonance with the warehousing
provisions under Chapter IX of the Act and under the custom supervision
and control. It has been further stated that as per Section 71 of the Act, the
goods so deposited can either be cleared from the warehouse for home
consumption (under Section 68) or for export (under Section 69) or for
removal to another warehouse or otherwise provided under the Act.

7. The petitioner's contention is that the goods are sold to international
passengers at the departure terminal Duty Free Shops and the operator
has cleared the goods only for export under Section 69 of the Act. It has
been further contended that duty free purchases made from Duty Free
Shops at international airports in India are generally paid for in approved
currency including foreign currency and this uniqueness brings in valuable
foreign currency reserves into the country and there is a significant growth
in such sale.

8. The petitioner has further stated that prior to implementation of
GST legislation, the duty free operations in India were exempted from
payment of Customs Duty, Countervailing Duty (CVD), Special Additional
Customs Duty (SACD), Excise Duty, VAT / Sales Tax, OCTROI, etc. The
petitioner's contention is that principle for exemption from payment of VAT
/ Sales Tax by an Indian Duty Free Shop was evolved pursuant to the
judgment delivered by the Hon'ble Supreme Court in the case of M/s.
Hotel Ashoka (Indian Tourism Development Corporation Limited)
Vs. Assistant Commissioner of Commercial Taxes and Another (Civil
Appeal No.2560/2010, decided on 03/02/2012).

9. The petitioner has further stated that the Duty Free Shops at
international airports were permitted to retail of attractive products of
foreign origin including liquor, tobacco, confectionery, perfumes, cosmetics,
souvenirs, eyewear, watches, fashion, chocolates, etc. It has been further
contended that in respect of indigenous products manufactured in India,
which were subjected to payment of Excise Duty and VAT and Government
of Indiain the year 2013, based upon representations received from industry
and in order to promote “Brand India” to the world, issued notifications
so as to allow excise duty free sale of goods manufactured in India to
international passengers or members of crew arriving from abroad at the
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Duty Free Shops located in the arrival halls of international airports and
to passengers going out of India at the Duty Free Shops located in the
departure halls of international airport in the country.

10. It has been further stated that Central Board of Excise and
Customs issued a notification on 23/05/2013 granting exemption in respect
of payment of taxes subject to certain terms and conditions in respect of
certain goods. It has also been brought to the notice of this Court that
earlier also notification dated 19/05/1989 has been issued and there were
exemptions available to specified goods falling under Chapter 85, when
removed for sale from Duty Free Shops at customs airports and since
the notification by Government of India was to extend the benefit on all
goods, the Central Board of Excise and Customs issued a notification on
23/05/2013 and rescinded the earlier notification.

11. The petitioner has also referred to various other notifications
issued from time to time by Central Board of Excise and Customs (CBEC).
In notification No0.07/2013-CE NT, dated 23/05/2013, the Government
extended the facility of removal without payment of duty to all excisable
goods intended for storage in a godown or retail outlet of a Duty Free Shop
in the Departure Hall or the Arrival Hall, of international airport, appointed
or licensed as “warehouse” under Section 57 or 58 of the Customs Act,
and for sale therefrom, against foreign exchange to passengers going out
of India or to the passengers or members of crew arriving from abroad,
subject to limitations, conditions and safeguards as may be specified by
the Central Board of Excise and Customs.

12. By another notification No.08/2013-CE NT, dated 23/05/2013,
CBEC appointed officers of Customs under whose jurisdiction the godowns
and retail outlets of Duty Free Shops at the international airport are located,
to be Central Excise Officers. In notification No.09/2013-CE NT, dated
23/05/2013, the CBEC stated that where a godown or retail outlet of a
Duty Free Shop is appointed or licensed under the provisions of Sections
57 or 58 of the Customs Act, such godown or retail outlet shall be deemed
to be registered as warehouse under Rule 9 of the Central Excise Rules,
2002. By the CBEC circular No.970/04/2013-CX, dated 23/05/2013 the
procedure governing the movement of excisable indigenous goods to the
Warehouses or retail outlets of Duty Free Shops was laid down.

13. The petitioner has further stated that in the year 2017 the Central
Goods and Services Tax Act, 2017 (CGST) and the Integrated Goods and
Services Tax Act, 2017 (IGST) were enacted. The petitioner in the month
of June, 2018 keeping in view the notifications issued from time to time by
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the Central Board of Excise and Customs contacted one of the Duty Free
Operators namely “Flemingo Travel Retail Limited”, which operates Duty
Free Shops at Delhi and Mumbai International Airport and requested that
the petitioner being one of the premier exporters of garments in India would
like to retail its products at the Duty Free Shops operated by the Flemingo
Travel Retail Limited and a meeting took place, however, the petitioner
was informed that on account of enactment of GST Act and Rules, there is
no clarity on the previous exemptions which were provided on the basis of
various exemptions notification issued from time to time.

14. The petitioner has further stated that he was told to pay GST and in
those circumstances, he is being deprived his potential business opportunity
to sell the goods from Duty Free Shops. The petitioner's grievance is that in
absence of exemption notification under the Central Goods and Services
Tax Act, 2017 and the Integrated Goods and Services Tax Act, 2017, the
Duty Free Operators are unable to buy the goods manufactured in India
without paying the applicable rate of taxes as provided under the CGST,
IGST or SGST as the case may be.

15. The petitioner's contention is that supplies from all over the world
(except India) are permitted to be at an Indian Duty Free Shop without
payment of duties and taxes. The petitioner has prayed for following
relief:-

“(i) Issue a writ of Mandamus or any other appropriate Writ, Order
or Direction in the nature of Mandamus, ordering and directing
any supply of goods and services made by an Indian supplier
to the duty free shops in India to be treated as an export without
payment of CGST and IGST, since, the duty free shops at
international airports in India are located beyond the customs
frontier of India and any transaction that takes place in a duty
free shop is said to have taken place outside India.

(ii) lssue a writ of Mandamus or any other appropriate Writ, Order
or Direction in the nature of Mandamus, ordering and directing
supply of goods and services made by an Indian supplier to
the duty free shops in India to be without payment of CGST
and IGST, since, transaction undertaken at duty free shop is
treated as an export of goods or services.

(iii) Issue a writ of Mandamus or any other appropriate Writ,Order
or Direction in the nature of Mandamus, ordering and directing
input tax credit on CGST, SGST, IGST levied on the goods
and services supplied by the Indian supplier to the duty free
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shops and refund the input tax credit thereof, enabling supply
of goods and services made by an Indian supplier to the duty
free shops in India to be free of CGST, SGST and IGST.

(iv) Pass such other or further orders or directions as this Hon'ble
Court may deem fit and proper in the facts and circumstances
of the case.”

16. The petitioner has raised various grounds before this Court and his
contention is that the action of the respondents authorities in enacting the
GST legislation without clarifying the position regarding supply of goods
and services by an Indian supplier without payment of taxes including GST
is illegal and has resulted in loss of business opportunity to the petitioner
and other identically placed persons.

17. Afurther ground has been raised stating that sale from Duty Free
Shops in the past has helped to maximize non-aeronautical revenues at
airports, which ultimately bring down aeronautical tariffs for the passengers
and ultimately the Government of India is the biggest gainer as it has and
will receive significantly large funds from the supplies made from Duty
Free Shops at international airport in India as revenue share. The revenue
so generated can be utilized by the Government of India to provide air
connectivity to far flung corners of the country where private investment
may not be forthcoming due to long gestation periods.

18. It has been stated that on account of enactment of GST, the
benefits of earlier circulars / notifications is not available and therefore,
an appropriate writ, order or direction be issued granting exemption from
payment of CGST / IGST / SGST. It has also been stated that various
global brands from all over the world can be sold in Indian Duty Free Shops
without payment of any taxes and duties and the products manufactured
in India can not be sold at Duty Free Shops without payment of taxes and
therefore, the action of the respondents authorities has severely failed to
carry forward its Brand India initiative.

19. It has also been argued that Indian supplier cannot export goods
without payment of GST and on account of lack of similar exemptions,
which were available during the pre GST regime and the action of the
respondent is violative of Articles 12, 14 and 19 (1) (g) of the Constitution
of India. The action of the respondent authorities is also in violation of
Article 21 of the Constitution of India. It has been argued by learned
Senior Counsel appearing before this Court to issue a writ of mandamus
by directing the respondents to treat the Duty Free Shops in India as an
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export without payment of CGST and IGST, since the shops are located
beyond the customs frontier of India and any transaction that takes place
in a Duty Free Shop is said to have taken place outside India.

20-Learned counsel for the petitioner has placed reliance upon
judgments delivered in the case of Hotel Ashoka (Indian Tourism
Development Corporation Limited) Vs. Assistant Commissioner of
Commercial Taxes and another reported in (2012) 276 ELT 433 SC, J. V.
Gokal & Co. (Pvt.) Ltd. Vs. Assistant Collector Sales Tax (Inspection)
and Others reported in AIR 1960 SC 595, Commissioner of Service
Tax-VIl Vs. Flemingo Duty Free Shop Pvt. Ltd. reported in Manu/
CM/0675/2017, DFS India Pvt. Ltd. Vs. Commr. Of Customs passed by
apex Court in Special Leave to Appeal (Civil) No.2436/2010 decided on
12/03/2010, DFS India Pvt. Ltd. and Another Vs. The Commissioner
of Customs passed by Bombay High Court in Writ Petition N0.2578/2009
decided on 17/03/2010, All India Federation of Tax Practitioners and
Others Vs. Union of India and Others reported in AIR 2007 SC 2990,
Union of India and Others Vs. Bengal Shrachi Housing Development
Ltd. and others reported in AIR 2017 SC 5228 and A-1 Cuisines Pvt.
Ltd. Vs. Union of India and Another passed by Bombay High Court in
Writ Petition N0.8034/2018 on 28/11/2018.

21. A detailed and exhaustive reply has been filed on behalf of the
revenue and the respondents have vehemently opposed the reliefs prayed
by the petitioner. The contention of learned counsel for the respondent is
that present petition has been filed seeking issuance of a writ to enact a
subordinate legislation of a particular nature and a prayer has been made
for issuance of a writ, order or direction directing the supply of goods and
services to Duty Free Shops in India to be treated as an export without
payment of CGST and IGST.

22. It has been argued that keeping in view the cardinal principles of
jurisprudence, no such writ / direction can be issued as the same is policy
matter and is within the exclusive domain of the legislature to enact any
such legislation and the petition deserves to be dismissed on this ground
alone.

23. The respondents have also stated that the judgment relied upon
by the petitioner in the case of M/s. Hotel Ashoka (Supra) is of the year
2012 is of no help to the petitioner as it was a judgment delivered prior
to GST regime and in the year 2016 CGST Act has been implemented
and an entirely new scheme of statute with various definitions have been
introduced to the statute book and in such circumstances, various defining
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clauses have to be seen and examined in back drop of the present statute,
which is in force as on today. It has been further stated that as per Union
Budget, 2017, the definition of Indian territory has been extended to 200
nautical miles and in such circumstances also, all such duty free shops
fall within the territory of India and the claim of the petitioner deserve to be
dismissed.

24. Therespondents have also stated that a similarissue was examined
by the Authority on Advance Ruling and the same was analyzed in back
drop of the judgment passed by the Hon'ble Supreme Court in the case of
M/s. Hotel Ashoka (Supra) and the respondents have quoted the relevant
portion of the Rule and their contention is that by no stretch of imagination
the petitioner can be exempted from payment of CGST / IGST / SGST.

25. The respondents have argued before this Court that so far as point
of sale is concerned the case goods are being manufactured at Indore,
price of the goods is being received at Indore and they are being dispatched
to Duty Free Shops, which is certainly within the territory of India and the
person, who is purchasing the goods from the Duty Free Shop is the
exporter or the person, who has purchased the goods, meaning thereby,
the Duty Free Shop is an exporter and not the petitioner.

26. It has also been argued that exemptions cannot be claimed as a
matter of right and the competent authority granting exemption can very
well withdraw the exemption granted. In the present case, earlier exemption
was not under the GST and therefore, the question of granting exemption
keeping in view the fact that petitioner is manufacturing the goods in India,
is selling them from Indore to a Duty Free Shop, the question of grant of
exemption to the petitioner and to such a class to which the petitioner
belongs does not arise. The respondents have prayed for dismissal of the
writ petition.

27. It has also been stated that the petitioner does have an alternative
remedy also under Section 96 of CGST Act and the petition deserves to be
dismissed. It has been argued by Shri Prasanna Prasad, learned counsel
for the respondent that this Court is not the competent authority to legislate
on a particular subject nor this Court can issue exemption certificate
granting exemption to the petitioner as the statute does not provide for any
such exemption as prayed by the petitioner.

28. It has been further contended by the respondents that the
judgment of the Hon'ble Supreme Court in the case of M/s. Hotel Ashoka
(Indian Tourism Development Corporation Limited) Vs. Assistant



J-42 DELHI SALES TAX CASES 2019

Commissioner of Commercial Taxes and another (Civil Appeal
No0.2560/2010) reported in (2012) 276 ELT 433 SC was delivered under
the erstwhile VAT regime wherein the authority of State to levy VAT on
sale of goods taking place at DFS located at international airports was
challenged. Sales Tax/ VAT Acts of various States have been subsequently
subsumed under the GST Law. Also, the present petition does not relate to
levy of VAT on sale of goods. Instead, it challenges the discontinuation of
exemption that existed under erstwhile Central Excise regime wherein the
supply of domestically manufactured goods to DFS was exempted from
the payment of Central Excise Duty vide notification No.19/2013-CE (Non-
Tariff). However, exemption from payment of GST for such supplies has
not been provided under the current GST regime.

29. Learned counsel for the respondent submits that according to sub-
section (5) of Section 2 of the IGST Act, 2017, “Export of Goods” with
its grammatical variations and cognate expressions, means taking out of
India to a place outside India. Further, moreover, as per Section 2 (56) of
CGST Act, 2017 “India” means the territory of India as referred to in Article
1 of the Constitution, its Territorial Waters, Seabed and Sub-soil underlying
such Waters, Continental Shelf, Exclusive Economic Zone (EEZ) or any
other Maritime Zone as referred to in the Territorial Waters, Continental
Shelf, Exclusive Economic Zone and other Maritime Zones Act, 1976 and
the air-space above its territory and territorial waters. For the purpose of
CGST Act, India extends the Exclusive Economic Zone upto 200 nautical
miles from baseline. The location of the DFS, whether within customs
frontier or outside, shall be within India as long as it is not beyond EEZ
(200 nautical miles). Therefore, DFS cannot be said to be located outside
India. Instead, the DFS is located within India. As the supply to a DFS by an
Indian supplier is not to 'a place outside India', therefore, such supplies do
not qualify as 'Export of Goods' under GST. Consequently, such supplies
cannot be made without payment of duty by furnishing a Bond / Letter
or Undertaking (LUT) under Rule 96-A of the CST Rules, 2017. Also, he
cannot claim refund of unutilized Input Tax Credit (ITC) under Section 54
of the CGST Act, 2017.

30. It has been argued by learned counsel that in alternative and
without prejudice to whatever has been stated above, under the GST law,
the power to grant exemption to such supplies or to clarify such issues
is vested with the GST Council (a constitutional body constituted under
Article 279-A of the Constitution of India) which comprises of the Union
Finance Minister and the Finance Minister of all the States and it is not
within the domain of this Court to issue such exemption notifications.
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31. The respondents have placed reliance upon the judgments
delivered in the case of Mathew Antony Vs. State of Kerala reported
in 1991 SCC Online Ker 361, Shri Sarvan Singh and Another Vs. Shri
Kasturilal reported in (1977) 1 SCC 750 and Mittal Engineering Works
(P) Ltd. Vs. Collector of Central Excise Meerut reported in (1997) 1 SCC
203. A prayer has been made for dismissal of the writ petition.

32. Heard learned counsel for the parties at length, perused the record
and the matter is being disposed of finally with the consent of the parties.

33. Article 265 of the Constitution of India provides that no tax shall
be levied or collected except by authority of law. As per Article 246 of the
Constitution, Parliament has exclusive powers to make laws in respect
of matters given in Union List (List | of the Seventh Schedule) and State
Government has the exclusive jurisdiction to legislate on the matters
containing in State List (List Il of the Seventh Schedule). In respect of the
matters contained in Concurrent List (List Il of the Seventh Schedule),
both the Central Government and State Governments have concurrent
powers to legislate.

34. Before advent of GST, the most important sources of indirect tax
revenue for the Union were customs duty (entry 83 of Union List), central
excise duty (entry 84 of Union List), and service tax (entry 97 of Union List).
Although entry 92C was inserted in the Union List of the Seventh Schedule
of the Constitution by the Constitution (Eighty-eighth Amendment) Act,
2003 for levy of taxes on services, it was not notified. So tax on services
were continued to be levied under the residual entry, i.e. entry 97, of the
Union List till GST came into force. The Union also levied tax called Central
Sales Tax (CST) on inter-State sale and purchase of goods and on inter-
State consignments of goods by virtue of entry 92A and 92B respectively.
CST however is assigned to the State of origin, as per Central Sales Tax
Act, 1956 made under Article 269 of the Constitution.

35. On the State side, the most important sources of tax revenue were
tax on sale and purchase (entry 54 of the State List), excise duty on alcoholic
liquors, opium and narcotics (entry 51 of the State List), Taxes on luxuries,
entertainments, amusements, betting and gambling (entry 62 of the State
List), Octroi or entry tax (entry 52 of the State List) and electricity tax (entry
53 of the State List). CST was also an important source of revenue though
the same was levied by the Union.

36. The need arose in respect of imposition of uniform taxation scheme
and the unification of Central VAT and State VAT was possible in form of a
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dual levy under the constitutional scheme. Power of taxation is assigned to
either Union or States subject-wise under Schedule-VIl of the Constitution.
While the Centre is empowered to tax goods upto the production or
manufacturing stage, the States have the power to tax goods at distribution
stage. The Union can tax services using residuary powers but States could
not. Under a unified Goods and Services Tax scheme, both should have
power to tax the complete supply chain from production to distribution, and
both goods and services. The scheme of the Constitution did not provide
for any concurrent taxing powers to the Union as well as the States and
for the purpose of introducing goods and services tax, amendment of the
Constitution conferring simultaneous power on Parliament as well as the
State Legislatures to make laws for levying goods and services tax on
every transaction of supply of goods or services was necessary.

37. The Constitution (115th Amendment) Bill, 2011, in relation to the
introduction of GST, was introduced in the Lok Sabha on 11/03/2011. The
Bill was referred to the Standing Committee on Finance on 29/03/2011.
The Standing Committee submitted its report on the Bill in August, 2013.
However, the Bill, which was pending in the Lok Sabha, lapsed with the
dissolution of the 15th Lok Sabha.

38-The Constitution (122nd Amendment) Bill, 2014 was introduced in
the 16th Lok Sabha on 19th December, 2014. The Constitution Amendment
Bill was passed by the Lok Sabha in May, 2015. The Bill was referred
to the Select Committee of Rajya Sabha on 12/05/2015. The Select
Committee submitted its Report on the Bill on 22/07/2015. The Bill with
certain amendments was finally passed in the Rajya Sabha and thereafter,
by Lok Sabha in August, 2016. Further the bill was ratified by required
number of States and received assent of the President on 8/09/2016 and
has since been enacted as Constitution (101st Amendment) Act, 2016
w.e.f. 16/09/2016.

39-The important changes introduced in the Constitution by the 101st
Amendment Act are the following:

a) Insertion of new article 246-A which makes enabling provisions for
the Union and States with respect to the GST legislation. It further
specifies that Parliament has exclusive power to make laws with
respect to GST on inter-State supplies.

b) Article 268-A of the Constitution has been omitted. The said article
empowered the Government of India to levy taxes on services. As
tax on services has been brought under GST, such a provision was
no longer required.



J-45

VASU CLOTHING PRIVATE LIMITED 2019

Article 269-A has been inserted which provides for goods and
services tax on supplies in the course of inter-State trade or
commerce which shall be levied and collected by the Government
of India and such tax shall be apportioned between the Union and
the States in the manner as may be provided by Parliament by law
on the recommendations of the Goods and Services Tax Council. It
also provides that Parliament may, by law, formulate the principles
for determining the place of supply, and when a supply of goods,
or of services, or both takes place in the course of inter-State trade
or commerce.

Article 270 has been amended to provide for distribution of goods
and services tax collected by the Union between the Union and the
States.

Article 271 has been amended which restricts power of the
Parliament to levy surcharge under GST. In effect, surcharge
cannot be imposed on goods and services which are subject to tax
under Article 246-A.

Article 279-A has been inserted to provide for the constitution and
mandate of GST Council.

Article 366 has been amended to exclude alcoholic liquor for
human consumption from the ambit of GST, and services have
been defined.

Article 368 has been amended to provide for a special procedure
which requires the ratification of the Bill by the legislatures of not
less than one half of the States in addition to the method of voting
provided for amendment of the Constitution. Thus, any modification
in GST Council shall also require the ratification by the legislatures
of one half of the States.

Entries in List | and List || have been either substituted or omitted
to restrict power to tax goods or services specified in these Lists or
to take away powers to tax goods and services which have been
subsumed in GST.

Parliament shall, by law, on the recommendation of the Goods and
Services Tax Council, provide for compensation to the States for
loss of revenue arising on account of implementation of the goods
and services tax for five years.
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k) In case of petroleum and petroleum products, it has been provided
that these goods shall not be subject to the levy of Goods and
Services Tax till a date notified on the recommendation of the
Goods and Services Tax Council.

40. After the constitutional amendment, the Central Government
introduced The Central Goods and Services Tax Act, 2017, The Integrated
Goods and Services Tax Act, 2017, The Union Territory Goods and Services
Tax, 2017, The Goods and Services Tax (Compensation to States) Act,
2017 in Lok Sabha on 27/03/2017. After a long discussion in Parliament,
the Lok Sabha has passed these bills on 29/03/2017, while Rajya Sabha
passed them on 06/04/2017. The President of India assented them on
12/04/2017 and the law enacted are known as CGST Act, 2017 (12 of
2017), the Integrated GST Act, 2017 (13 of 2017), the Union Territory GST
Act, 2017 (14 of 2017) and the GST (Compensation to States) Act, 2017
(15 of 2017).

41. The petitioner before this Court has made a prayer for directing
the respondents to treat the goods supplied to the petitioner as an export
without payment of CGST and IGST, only on the ground that Duty Free
Shop at international airport are located beyond the customs frontier of
India and any transaction that takes place in a Duty Free Shop is said to
have taken place outside India.

42. The petitioner by virtue of earlier exemption notifications, which
were issued under the Excise Act and Customs Act dated 23/05/2013 i.e.
Notification No.07/2013-CE NT, Notification No.08/2013-CE NT, Notification
No0.09/2013-CE NT and CBEC Circular No.970/04/2013-CX is claiming
exemption in the matter of payment of GST.

43. Noprovision oflaw has been broughtto the notice of this Courtunder
the Central Goods and Services Tax Act, 2017, which grants exemption
from payment of taxes. A taxing statute has to be strictly construed. In a
taxing Act one has to look merely at what is clearly said. There is no room for
any intendment. There is no equity about a tax. There is no presumption as
to tax. Nothing is to be read in, nothing is to be implied. One can only look
fairly at the language used (Principles of Statutory Interpretation by Justice
G.P. Singh, Tenth Edition, General Principles of Strict Construction).

44-The Hon'ble Supreme Court has enunciated in similar words the
principle of interpretation of taxing laws as under:-

“Bhagwati, J. stated the principles as follows : “In construing fiscal
statutes and in determining the liability of a subject to tax one must
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have regard to the strict letter of the law. If the Revenue satisfies the
Court that the case falls strictly within the provisions of the law, the
subject can be taxed. If, on the other hand, the case is not covered
within the four corners of the provisions of the taxing statute, no tax
can be imposed by inference or by analogy or by trying to probe
into the intentions of the Legislature and by considering what was
the substance of the matter” [A. V. Fernandez Vs. State of Kerala,
AIR 1957 SC 657, p. 661].

Shah, J., has formulated the principles thus : “Interpreting a
taxing statute, equitable considerations are entirely out of place.
Nor can taxing statutes be interpreted on any presumptions or
assumptions. The court must look squarely at the words of the
statute and interpret them. It must interpret a taxing statute in the
light of what is clearly expressed; it cannot imply anything which
is not expressed; it cannot import provisions in the statute so as
to supply any assumed deficiency” [Sales Tax Commissioner Vs.
Modi Sugar Mills, AIR 1961 SC 1047, p. 1051].

K. lyer, J., more recently observed : “Taxation consideration may
stem from administrative experience and other factors of life and
not artistic visualisation or neat logic and so the literal, though
pedestrian interpretation must prevail” [Martand Dairy and Farm
vs. Union of India, AIR 1975 SC 1492, p. 1494]. Before taxing
any person it must be shown that he falls within the ambit of the
charging section by clear words used in the section [Commissioner
of Wealth Tax, Gujarat Vs. Ellis Bridge Gymkhana, AIR 1998 SC
120, pp. 125, 126].

The statute governing the field does not provide any such exemption
as prayed by the petitioner.

45-The relevant statutory provisions, which are necessary for
adjudicating the present controversy reads as under:-

“Article 269(1) and Article 286(1) of the Constitution of India:-

(i) Article 269(1) before amendment on 08/09/2016 : Taxes on
the sale or purchase of goods and taxes on the consignment
of goods shall be levied and collected by the Government of
India but shall be assigned and shall be deemed to have been
assigned to the States on or after the 1st day of April, 1996 in
the manner provided in clause (2).
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Explanation.—For the purposes of this clause,—

(a) the expression “taxes on the sale or purchase of goods”
shall mean taxes on sale or purchase of goods other than
newspapers, where such sale or purchase takes place in
the course of inter-State trade or commerce;

(b) the expression “taxes on the consignment of goods” shall
mean taxes on the consignment of goods (whether the
consignment is to the person making it or to any other
person), where such consignment takes place in the course
of inter-State trade or commerce.

(i) Article 286(1) before amendment on 08/09/2016 : Restrictions
as to imposition of tax on the sale or purchase of goods :

(1) No law of a State shall impose, or authorise the imposition
of, a tax on the sale or purchase of goods where such sale
or purchase takes place—

(a) outside the State; or

(b) in the course of the import of the goods into, or export
of the goods out of, the territory of India.

Section 5 and Section 2(ab) of the Central Sales Tax Act, 1956:-

5. When is a sale or purchase of goods said to take place in the
course of import or export.— (1) A sale or purchase of goods shall
be deemed to take place in the course of the export of the goods out
of the territory of India only if the sale or purchase either occasions
such export or is effected by a transfer of documents of title to
the goods after the goods have crossed the customs frontiers of
India.

(2) A sale or purchase of goods shall be deemed to take place in
the course of the import of the goods into the territory of India only
if the sale or purchase either occasions such import or is effected
by a transfer of documents of title to the goods before the goods
have crossed the customs frontiers of India.

(3) Notwithstanding anything contained in sub-section (1), the last
sale or purchase of any goods preceding the sale or purchase
occasioning the export of those goods out of the territory of India
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shall also be deemed to be in the course of such export, if such
last sale or purchase took place after, and was for the purpose of
complying with, the agreement or order for or in relation to such
export.

(4) The provisions of sub-section (3) shall not apply to any sale or
purchase of goods unless the dealer selling the goods furnishes
to the prescribed authority in the prescribed manner a declaration
duly filled and signed by the exporter to whom the goods are sold
in a prescribed form obtained from the prescribed authority.

(5) Notwithstanding anything contained in sub-section (1), if any
designated Indian carrier purchases Aviation Turbine Fuel for the
purposes of its international flight, such purchase shall be deemed
to take place in the course of the export of goods out of the territory
of India.

Explanation — For the purposes of this sub-section, "designated
Indian carrier" means any carrier which the Central Government
may, by notification in the Official Gazette, specify in this behalf.]

2(ab). “Crossing the customs frontiers of India" means crossing in
the limits of the area of a customs station in which imported goods
or export goods are ordinarily kept before clearance by customs
authorities.

Explanation — For the purposes of this clause, "customs station"
and "customs authorities" shall have the same meanings as in the
Customs Act, 1962 (52 of 1962).

Sections 2(4), 2(5), 2(23) and 16(1) of the Integrated Goods and
Services Tax Act, 2017:-

2(4).“customs frontiers of India” means the limits of a customs
area as defined in section 2 of the Customs Act, 1962 (52 of
1962);

2(5).“export of goods” with its grammatical variations and
cognate expressions, means taking goods out of India to a
place outside India;

2(23).“zero-rated supply” shall have the meaning assigned to
it in section 16;
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16(1).“zero rated supply” means any of the following supplies of
goods or services or both, namely:—

(a) export of goods or services or both; or

(b) supply of goods or services or both to a Special Economic
Zone developer or a Special Economic Zone unit.

Section 2(56) of the Central Goods and Services Tax Act, 2017:-

2(56).“India” means the territory of India as referred to in article
1 of the Constitution, its territorial waters, seabed and sub-soil
underlying such waters, continental shelf, exclusive economic
zone or any other maritime zone as referred to in the Territorial
Waters, Continental Shelf, Exclusive Economic Zone and other
Maritime Zones Act, 1976, and the air-space above its territory and
territorial waters;

Sections 2(11), 2(18) and 2(27) of the Customs Act, 1962:-

2(11)."customs area" means the area of a customs station or a
warehouse and includes any area in which imported goods or
export goods are ordinarily kept before clearance by Customs
Authorities;

2(18)."export", with its grammatical variations and cognate
expressions, means taking out of India to a place outside India;

2(27)."India" includes the territorial waters of India;

Section 3(1), (2) and (3) of the Territorial Waters, Continental Shelf,
Exclusive Economic Zone and Other Maritime Zones Act, 1976:-

(1) The sovereignty of India extends and has always extended
to the territorial waters of India (hereinafter referred to as the
territorial waters) and to the seabed and sub-soil underlying,
and the airspace over, such waters.

(2) The limit of the territorial waters is the line every point of which
is at a distance of twelve nautical miles from the nearest point
of the appropriate baseline.

(3) Notwithstanding anything contained in sub-section (2), the
Central Government may, whenever it considers necessary so
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to do having regard to International Law and State practice,
alter, by notification in the Official Gazette, the limit of the
territorial waters.”

46. Undisputedly, the petitioner is supplying goods to Duty Free Shops
and as per Section 2(5) of IGST Act, 2017 export of goods takes place only
when goods are taken out to a place outside India. India is defined under
Section 2(27) of Customs Act,1962 as “India includes territorial waters of
India”. Similarly under the CGST Act, 2017 under Section 2(56) “India”
means the territory of India including its territorial waters and the air-space
above its territory and territorial waters and therefore, the goods can be
said to be exported only when they cross territorial waters of India and the
goods cannot be called to be exported merely on crossing customs frontier
of India.

47. The petitioner's contention is that no GST is payable on such
supply taking place beyond the customs frontiers of India as the same
should be considered as export of goods under Section 2(5) of the IGST
Act, 2017 and should be zero rated supply under Section 2(23) read with
Section 15(1) of the IGST Act, 2017 is misconceived. The term “Export
of Goods” has been defined under Section 2(5) of the IGST Act, 2017 as
taking goods out of India to a place outside India.

48. The India is defined under Section 2(56) of the CGST Act as “India”
means the territory of India as referred to in Article 1 of the Constitution, its
territorial waters, seabed and sub-soil underlying such waters, continental
shelf-exclusive economic zone or any other maritime zone as referred to
in the Territorial Waters, Continental Shelf, Exclusive Economic Zone and
other Maritime Zones Act, 1976, and the air-space above its territory and
territorial waters and therefore, the export of goods can be treated and it
is complete only when the goods crosses air space limits or its territory or
territorial waters of India.

49. Undisputedly, in light of the definition as contained under the IGST
Act, 2017 a Duty Free Shop situated at the airport cannot be treated as
territory out of India. The petitioner is not exporting the goods out of India.
He is selling to a supplier, who is within India and the point of sale is also at
Indore as the petitioner is receiving price of goods at Indore.

50. The petitioner is a manufacturer and exporter of garments in India
and specializes in manufacturing of high quality products for children
with customer base in Middle East, South Africa and USA. He intends to
supply goods to Duty Free Shops (DFSs) situated in the duty free area at
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international airports. The petitioner is aggrieved by the fact that the benefit
available to him under the erstwhile central excise regime of removing
goods from his factory to DFS located in the international airports without
payment of duty is not available to him under the GST regime.

51. Vide notification No0.19/2013-Central Excise dated 23/05/2013 and
notification No.07/2013-Central Excise (NT) dated 23/05/2013, the Central
Government had exempted the goods falling under the First Schedule to
the Central Excise Tariff Act, 1985 (hereinafter referred to as indigenous
goods) when broughtinto DFS located in the arrival halls at the international
customs airports from the factories of their manufacture situated in India
for sale to passengers or members of crew arriving from abroad, from the
whole of the duty of excise leviable thereon. No such exemption notification
has been issued under GST till date.

52. In the case of Kothari Industrial Corporation Limited Vs. Tamil
Nadu Electricity Board and Another reported in (2016) 4 SCC 134, the
apex Court has held that there is no estoppel against law and recipient
of a concession has no legally enforceable right against the Government
to grant or to continue to grant a concession except to enjoy benefits of
concession during the period of its grant. The apex Court in paragraph
No.10 and 11 of the aforesaid judgment has held as under:-

“10. The question referred to this bench, as noticed, is whether
the State would be estopped from altering/modifying the benefit of
concessional tariff by means of the impugned G.O No. 861 dated
30.4.1982 on the principle of promissory estoppel. In fact, insofar
as the caustic soda unit of M/s. Kothari Industrial Corporation Ltd.,
subsequently taken over by Southern Petro Chemical Industrial
Corporation Ltd., is concerned, strictly speaking, the above
question would not even arise inasmuch as at the time when the
unit was set up and had started commercial production, the Act
had not yet come into force. The promise, if any, was made by the
letter dated 29.6.1976 on the terms noticed above, namely, the
tariff payable by the industry was to be at a rate less than what
was applicable to the other two units of the State for the first three
years and thereafter at the rate equivalent to what was being paid
by the said two units.

11. Be that as it may, the question referred has been squarely
answered by this Court in Shree Sidhbali Steels Limited vs. State
of Uttar Pradesh & Ors.[1] wherein this Court has considered a
similar question with regard to the withdrawal of concessional tariff/
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rebate to an industrial unit carrying on business in the hill areas of
the State of U.P. (now the State of Uttarakhand). After an in depth
consideration of the provisions of Section 48/49 of the Electricity
Supply Act, 1948 under which the concessional tariff/rebate was
granted and the provisions of Section 21 of the General Clauses Act
as well as the provisions of the U.P. Electricity Reforms Act, 1999
under which the concessional tariff/rebate was later withdrawn this
Court in para 51 came to the following conclusion —

“From the above discussion, it is clear that the petitioners
cannot raise plea of estoppel against the Notification dated
7.8.2000 reducing hill development rebate to 0% as there can
be no estoppel against the statute.”

In light of the aforesaid judgment, the concessions / exemptions
granted earlier during the pre-GST regime cannot be claimed as a
matter of right.

53. In addition, the petitioner in paragraph 7(i) of the petition has
prayed this Court to issue a writ of mandamus ordering and directing that
any supply of goods and services made by and Indian supplier to the DFSs
in India to be treated as export since the DFS are located beyond the
customs frontier of India and any transaction that takes place in a DFS is
said to have taken place outside India. Further, in para 7(ii) of the petitioner
it has been prayed to allow supply of goods and services by an Indian
supplier to the DFS without payment of GST as the transaction undertaken
at DFS is treated as an export of goods or services.

54. As per Section 2(5) of the Integrated Goods and Services Tax
Act, 2017, “export of goods” with its grammatical variations and cognate
expressions, means taking out of India to a place outside India. Further,
as per Section 2(56) of Central Goods and Services Tax Act, 2017 “India”
means the territory of India as referred to in Article 1 of the Constitution, its
Territorial Waters, Seabed and Sub-oil underlying such waters, Continental
Shelf, Exclusive Economic Zone (EEZ) or any other maritime zone as
referred to in the Territorial Waters, Continental Shelf, Exclusive Economic
Zone and other Maritime Zones Act, 1976, and the air space above its
territory and territorial waters. For the purpose of CGST Act, India extends
upto the Exclusive Economic Zone upto 200 nautical miles from baseline.
The location of the DFS, whether within customs frontier or beyond, shall be
within India as long as it is not beyond EEZ (200 nautical miles). Therefore,
DFS cannot be said to be located outside India. Instead, the DFS is located
within India. As the supply to a DFS by an Indian supplier is not to 'a place
outside India’, therefore, such supplies do not qualify as 'export of goods'
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under GST. Consequently, such supplies cannot be made without payment
of duty by furnishing a bond/letter of undertaking (LUT) under rule 96-A of
the CGST Rules, 2017. Also, he cannot claim refund of unutilized input tax
credit (ITC) under Section 54 of the CGST Act, 2017.

55. In light of the above, the petitioner is liable to pay GST on supply of
indigenous goods to DFS. Whether, transaction under taken at a DFS (i.e.
sale of goods to outgoing passengers) are to be treated as export of goods
or services does not form part of the instant writ petition.

56. The judgment relied upon by the learned counsel in the case
of M/s. Hotel Ashoka (Indian Tourism Development Corporation Limited
(Supra) is not at all applicable in the peculiar facts and circumstances of
the case. The Duty Free Shop is situated within India and it is not at all
situated outside of India / beyond air-space or territorial waters of India and
the petitioner is selling the goods to a Duty Free Operator.

57. The other judgments relied upon by the learned counsel for the
petitioner are in respect of regime and keeping in view the specific definition
as per Section 2(56) of the Central Goods and Services Tax Act, 2017, the
judgments relied upon by learned counsel for the petitioner are of no help
to the petitioner, who is producer / manufacturer of garments at Indore and
intent to supply indigenous goods to Duty Free Shops.

58. Respondents have placed reliance upon judgment delivered in the
case of Mathew Antony Vs. State of Kerala reported in 1991 SCC Online
Ker 361. In the aforesaid case, it has been held that binding nature of the
decision would come to an end when the law is changed subsequently.
Paragraph No.8 of the aforesaid judgment reads as under:

“8. Section 11 of the Code of Civil Procedure is only applicable
to suits. S. 141 of the Code makes the procedure regarding suits
applicable to proceedings. Explanation to Section 141 excludes
proceedings under Art. 226 from the purview of the Section. Even
then general principles of respondent judicata are applicable to
such proceedings also though S. 11 as such is not applicable.
Though a decision to inter parties may not be respondent judicata
even under general principles which do not take in the rigour of S.
11, the law laid down by the High Court is binding on it. Decisions
may be on questions of facts, questions of law or on mixed question
of fact and law. If a decision on facts is rendered by applying the
relevant provisions of law to the facts the binding nature of the
decision on that point will come to an end when the law is changed
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subsequently. That is because the law as then stood alone was
interpreted in relation to the facts. When the law is changed the
cause of action itself is changed. Though the former decision which
has become final may continue to bind the parties thereto, when the
law is changed and thus the cause of action became different, the
new law will have to be applied to the facts in the subsequent case
even though facts are same because law applicable is different.
The Division Bench rendered the decision by defining “place” with
reference to the law applicable at that time. Now the definition
underwent radical changes to embrace another room int he same
building or a nearby building within a radius of 50 meters in such a
way that the existing distance is not further reduced. The definition
of “place” in 1991 (1) KLT 543 cannot therefore be relied on now as
the law binding the parties in this case. There is no case that Door
No.7/597 is more than 50 meters away from Door No.7/594 or that
the distance is further reduced. Both are in the same building and
as earlier pointed out, the distance is only seven meters as found
in the said decision itself. Admittedly, Door No.7/597 was used
for the same purpose continuously from 1987-88 upto the end of
1989-90. | do not think that there is any violation of any of the Rules
involved.”

In light of the aforesaid judgment, as no such exemption is available to
the petitioner in light of the GST Act, 2017, the judgment relied upon by the
petitioner is of no help and the petitioner cannot escape from the liability of
payment of GST.

59. Reliance has also been placed in the case of Shri Sarvan Singh
and Another Vs. Shri Kasturilal reported in (1977) 1 SCC 750. Paragraph
No.21 of the aforesaid judgment reads as under:-

“21. For resolving such inter se conflicts, one other test may also
be applied through the persuasive force of such a test is but one of
the factors which combine to give a fair meaning to the language
of the law. That test is that the later enactment must prevail
over the earlier one. Section 14A and Chapter IlIA having been
enacted with effect from December 1, 1975 are later enactments
in reference to Section 19 of the Slum Clearance Act which, in
its present form, was placed on the statute book with effect from
February 28, 1965 and in reference to Section 39 of the same Act,
which came into force in 1956 when the Act itself was passed. The
legislature gave over- riding effect to Secition14A and Chapter IIIA
with the knowledge that Sections 19 and 39 of the Slum Clearance
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Act contained non-obstante clauses of equal efficacy. Therefore
the later enactment must prevail over the former. The same test
was mentioned with approval by this Court in Shri Ram Narain's
case (Supra) at page 615.”

In the aforesaid judgment, it has been held that later act would prevail
over the former enactment and therefore, as a new enactment has come
into existence i.e. Central Goods and Services Tax Act, 2017, the statutory
provisions under the Act or 2017 are to be followed.

60. In the case of Mittal Engineering Works (P) Ltd. Vs. Collector of
Central Excise Meerut reported in (1997) 1 SCC 203, it has been held that
the judgment is not a precedence on a preposition which it did not decide.
Paragraph 8 of the aforesaid judgment reads as under:-

“8.Learned counselfor Revenue submitted thatif even aweighbridge
was excisable, as held in the case of Narne Tulaman Manufacturers
Pvt. Ltd. [(1989) 1 SCC 172] so was a mono vertical crystalliser.
The only argument on behalf a Narne Tulaman Manufacturers Pvt.
Ltd. was that it was liable to excise duty in respect of the indicating
system that it manufactured and not the whole weighbridge. The
contention that weighbridges were not 'good’ within the meaning of
the Act was not raised and no evidence in that behalf was brought
on record. We cannot assume that weighbridges sand on the same
footing as mono vertical crystallisers in that regard and told that
because weighbridges were held to be exigible to excise duty so
must mono vertical crystalliser. A decision cannot be relied upon in
support of a proposition that it did not decide.”

In light of the aforesaid judgment, the issue involved in the present
case has not been decided in the case of M/s. Hotel Ashoka
(Supra) as it was not a case of supplier supplying goods to a Duty
Free Operator.

61. Similarly the judgment delivered by the Bombay High Court in
the case of A-1 Cuisines Pvt. Ltd (Supra) does not deal with the subject
involved in the present writ petition. It was a case of a person seeking
issuance of writ of mandamus directing the respondents therein to exempt
the petitioner from charging applicable taxes under the GST legislations
on sale of cosmetic products in respect of retail outlet which he intended to
setup at Domestic Security Area at Dr. Babasaheb Ambedkar International
Airport. Again the judgment is distinguishable on facts and does not help
the petitioner in any manner.
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62. The petitioner cannot escape the liability to pay GST. He is
manufacturing certain goods and supplying to a person, who is having
a Duty Free Shop. It is true that we cannot export our taxes but the facts
remains that it is not the petitioner, who is exporting the goods or taking
goods out of India. He is selling to a person, who is having Duty Free Shop
(to a Duty Free Operator), which is located in India as per the definition
clause as contained under the GST Act. In light of the aforesaid, this
Court does not find any reason to issue writ of mandamus directing the
respondents not to charge GST on the petitioner or to legislate on the
subject granting exemptions as prayed by the petitioner.

63. A statute is an edict of the legislature and the Courts do not have
the power to enact a statute and the Court can only do interpretation of
statute and once the Court does not have power to legislate, the question
of granting exemption in absence of any statutory provision to the petitioner
under the GST Act does not arise.

64. With the aforesaid, writ petition stands dismissed.

Certified copy as per rules.

No order as to costs.
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[Hon’ble Justice A. K. Sikri and Hon’ble Justice S. Abdul Nazeer]

Civil Appeal Nos. 18300-18305/2017

Commissioner of Central Excise and Service Tax, Noida ... Appellant(s)
Vs.
M/s. Sanjivani Non-Ferrous Trading Pvt. Ltd. ... Respondent(s)

Date of Order: 10.12.2018

ASSESSMENT OF DUTY UNDER SECTION 14 OF THE CUSTOMS ACT, 1962 - RULE
4(1) & 4(2) OF CUSTOMS VALUATION RULES — REJECTION OF TRANSACTION
VALUE AND INCREASING THE ASSESSABLE VALUE — RULE 4(2) NOT COMPLIED
WITH - IMPORTER & EXPORTER NOT RELATED TO EACH OTHER - NO
MATERIAL PLACED FOR VARIATION OF PRICE IN IDENTICAL GOODS - EVEN
NOT CONFRONTED WITH ANY CONTEMPORANEOUS MATERIAL RELIED UPON
BY REVENUE FOR ENHANCING THE PRICE DECLARED IN BILL OF ENTRY -
WHETHER JUSTIFIED, HELD NO — APPEALS OF REVENUE DISMISSED.

Facts of the Case

The appeals pertained to the transaction value/assessable value
in respect of imported Aluminium Scrap, which was imported by the
respondent herein. The respondent had imported various varieties of the
said Aluminium scrap during the period 27"August, 2013 to 29th December,
2014 and filed 843 Bills of Entry alongwith invoices and purchase orders in
respect therein declaring the transaction value of the imported goods for the
purpose of paying custom duty. The declared value was not accepted by
the Assessing Officer who found the same to be low. Accordingly, the said
declared value was rejected and reassessment was done by increasing
the assessable value.

In a writ petition filed by the respondent in the High Court of Allahabad,
on the directions of the High Court directed the Deputy Commissioner of
Customs, NOIDA passed a speaking order dated 25th March, 2015,giving
his reasons to reject the transaction value as declared by the respondent
and enhancing the same by taking into consideration the value of imported
goods, namely, grades of scrap Aluminium contents therein as well as
quantum of presence of other metals.

The assessment order dated 25th March, 2015 passed by the Assessing
Officerwas challenged by filing appeals before the Commissioner (Appeals),
Central Excise and Customs, NOIDA. All the appeals were dismissed.
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Challenging the order of the Commissioner (Appeals), the respondent
approached the Customs, Excise and Service Tax Appellate Tribunal. By
the impugned common judgment dated 17th January, 2017, the appeals
of the respondent were allowed thereby rejecting the enhancement of
assessable value by the Revenue. It was the said order of the Tribunal,
which was the subject matter of the appeals.

Held

The observations of the Tribunal made in the impugned judgment
were to be appreciated in the light of the principles of law specified in the
aforesaid judgment, inasmuch as the Tribunal had categorically remarked
that the normal rule was that assessable value had to be arrived at on the
basis of the price which was actually paid, as provided by Section14 of the
Customs Act and the case law referred to by it (In paragraph 5,the Tribunal
referred to its own judgments which follow the aforesaid principle laid down
by this Court).

It was, therefore, rightly contended by Senior Counsel appearing for
the respondent that the reason given for setting aside the order that the
normal rule was that the assessable value had to be arrived at on the basis
of the price which was actually paid, and that was mentioned in the Bills
of Entry. The Tribunal had clearly mentioned that this declared price could
be rejected only with cogent reasons by undertaking the exercise as to on
what basis the Assessing Authority could hold that the paid price was not
the sole consideration of the transaction value. Since there was no such
exercise done by the Assessing Authority to reject the price declared in the
Bills of Entry, Order-in-Original was, therefore, clearly erroneous.

Present for the Appellant(s) : Mr. B. Krishna Prasad, Adv.

Present for Respondent(s) : Mr.Chirag M. Shroff, Adv.
Ms. Neha Sangwan, Adv.
Ms. Mahima C. Shroff, Adv.

A.K. Sikri, J.

The issue raised in these appeals pertains to the transaction value/
assessable value in respect of imported Aluminum Scrap, which was
imported by the respondent herein. The respondent had imported various
varieties of the said Aluminum scrap during the period 27th August, 2013
to 29th December, 2014 and filed 843 Bills of Entry along with invoices and
purchase orders in respect therein declaring the transaction value of the
imported goods for the purpose of paying custom duty. The declared value
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was not accepted by the Assessing Officer who found the same to be low.
Accordingly, the said declared value was rejected and reassessment was
done by increasing the assessable value.

2) In a writ petition filed by the respondent in the High Court of Allahabad,
on the directions of the High Court directed the Deputy Commissioner of
Customs, NOIDA passed a speaking order dated 25th March, 2015, giving
his reasons to reject the transaction value as declared by the respondent
and enhancing the same by taking into consideration the value of imported
goods, namely, grades of scrap Aluminum contents therein as well as
quantum of presence of other metals.

3) The assessment order dated 25th March, 2015 passed by the
Assessing Officer was challenged by filing appeals before the Commissioner
(Appeals), Central Excise and Customs, NOIDA. All these appeals were
dismissed. Challenging the order of the Commissioner (Appeals), the
respondent approached the Customs, Excise and Service Tax Appellate
Tribunal (hereinafter referred to as the “Tribunal”). By the impugned common
judgment dated 17th January, 2017, the appeals of the respondent were
allowed thereby rejecting the enhancement of assessable value by the
Revenue. It is the said order of the Tribunal, which is the subject matter of
these appeals.

4) The entire basis of the order of the Tribunal is contained in paragraph
7 of the impugned judgment and since that paragraph contains the reasons
which persuaded the Tribunal to set aside the order of the authorities
below, we reproduce this para along with paragraph 8 which disclosed the
outcome of the appeals, in entirety.

"7. Having considered the rival contentions and on perusal of
record, we find that the Original Authority was directed by the
Hon’ble High Court to pass speaking order on the enhancement of
assessable value. We find that the Original Authority in its Order-
in-Original dated 25/03/2015 passed comments on the ground of
writ petition and did not properly examine the evidence available
with the department required to be examined for enhancement of
assessable value. Further, we find that as held in the case laws
stated above and as provided by Section 14 of Customs Act,
1962, the assessable value has to be arrived at on the basis of
the price which is actually paid and in a case the price is not sole
consideration or if the buyers and sellers are related persons
then after establishing that the price is not sole consideration the
transaction value can be rejected and taking the other evidences
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into consideration the assessable value can be arrived at. Such
exercise has not been done in these cases on hand. Therefore,
we reject the enhancement of assessable value in respect of the
Bills of Entry which are involved in all the appeals being decided
and we restore the assessable value as declared by the appellant
in said Bills of Entry.

8. In result, we set aside all the impugned Orders-in-Appeal
and allow all the appeals. The appellant shall be entitled for
consequential relief, if any, in accordance with law.

5) The precise submission of Mr. K. Radhakrishna, learned senior
counsel appearing for the Revenue was that as per the Tribunal itself, the
reasons for upsetting the order in original are:

(a) That he did not properly examine the evidences available with the
Department, which were required to be examined for the purpose
of enhancement of assessable value.

(b) As per the provisions of Section 14 of the Customs Act, 1962 and
the case law in respect thereof, the assessable value has to be
arrived at on the basis of the price which is actually paid and in
case the price is not the sole consideration or if the buyers and
sellers are related persons then after establishing that the price is
not the sole consideration, the transaction value can be rejected.
However, such exercise has not been done in these cases.

6) It was submitted that if the Original Authority/Assessing Officer had
failed to examine the evidence that was available with the Department
and had not undertaken the exercise regarding price being not the sole
consideration, the Tribunal should have remanded the case back to the
Assessing Officer for examining the material and undertaking that exercise.
To put it otherwise, the entire thrust of the argument of Mr. Radhakrishna
was that appeals could not have been allowed straightaway by accepting
the transaction value given by the respondent/assessee and another
opportunity should have been given to the Assessing Authority in this
behalf.

7) This argument may seem to be attractive, but only when there is a
cursory look at the aforesaid observations of the Tribunal that the Assessing
Officer did not examine the evidence available with the Department which
was necessitated for such a purpose. However, the observations of the
Tribunal have to be understood in their entirety and in the context in which
these are made. The Tribunal has categorically mentioned that as per the
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provisions of Section 14 of the Customs Act and the principles laid down
in the case law (which it referred to in the earlier part of the judgment)
interpreting this provision, the assessable value has to be arrived at on the
basis of the price which is actually paid. It is the basic principle enshrined
in the aforesaid provision, i.e., Section 14, which can be culled out from the
catena of judgments pronounced by this Court.

8) In Eisher Tractors Ltd., Haryana vs. Commissioner of Customs,
Mumbai, this Court held as under:

"6. Under the Act customs duty is chargeable on goods. According
to Section 14(1) of the Act, the assessment of duty is to be made
on the value of the goods. The value may be fixed by the Central
Government under Section 14(2). Where the value is not so fixed,
the value has to be determined under Section 14(1). The value,
according to Section 14(1), shall be deemed to be the price at
which such or like goods are ordinarily sold, or offered for sale,
for delivery at the time and place of importation — in the course
of international trade. The word “ordinarily” necessarily implies
the exclusion of “extraordinary” or “special” circumstances. This
is clarified by the last phrase in Section 14 which describes an
“ordinary” sale as one “where the seller and the buyer have no
interest in the business of each other and the price is the sole
consideration for the sale ...”. Subject to these three conditions
laid down in Section 14(1) of time, place and absence of special
circumstances, the price of imported goods is to be determined
under Section 14(1-A) in accordance with the Rules framed in this
behalf.

XXX XXX XXX

9. These exceptions are in expansion and explicatory of the special
circumstances in Section 14(1) quoted earlier. It follows that unless
the price actually paid for the particular transaction falls within the
exceptions, the Customs Authorities are bound to assess the duty
on the transaction value.

XXX XXX XXX

12. Rule 4(1) speaks of the transaction value. Utilisation of the
definite article indicates that what should be accepted as the value

1 1(2001) 1 SCC 315
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for the purpose of assessment to customs duty is the price actually
paid for the particular transaction, unless of course the price is
unacceptable for the reasons set out in Rule 4(2). “Payable” in the
context of the language of Rule 4(1) must, therefore, be read as
referring to “the particular transaction” and payability in respect of
the transaction envisages a situation where payment of price may
be deferred.

XXX XXX XXX

13. That Rule 4 is limited to the transaction in question is also
supported by the provisions of the other rules each of which provide
for alternate modes of valuation and allow evidence of value of
goods other than those under assessment to be the basis of the
assessable value. Thus, Rule 5 allows for the transaction value to be
determined on the basis of identical goods imported into India at the
same time; Rule 6 allows for the transaction value to be determined
on the value of similar goods imported into India at the same time
as the subject goods. Where there are no contemporaneous
imports into India, the value is to be determined under Rule 7 by
a process of deduction in the manner provided therein. If this is
not possible the value is to be computed under Rule 7-A. When
value of the imported goods cannot be determined under any of
these provisions, the value is required to be determined under
Rule 8 “using reasonable means consistent with the principles and
general provisions of these Rules and subsection (1) of Section
14 of the Customs Act, 1962 and on the basis of data available in
India”. If the phrase “the transaction value” used in Rule 4 were not
limited to the particular transaction then the other rules which refer
to other transactions and data would become redundant.

XXX XXX XXX

22. In the case before us, it is not alleged that the appellant has
misdeclared the price actually paid. Nor was there a misdescription
of the goods imported as was the case in Padia Sales Corpn.
[1993 Supp (4) SCC 57] It is also not the respondent's case that
the particular import fell within any of the situations enumerated in
Rule 4(2). No reason has been given by the Assistant Collector for
rejecting the transaction value under Rule 4(1) except the price list
of vendor. In doing so, the Assistant Collector not only ignored Rule
4(2) but also acted on the basis of the vendor's price list as if a price
list is invariably proof of the transaction value. This was erroneous
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and could not be a reason by itself to reject the transaction value.
A discount is a commercially-acceptable measure which may be
resorted to by a vendor for a variety of reasons including stock
clearance. A price list is really no more than a general quotation. It
does not preclude discounts on the listed price. In fact, a discount
is calculated with reference to the price list. Admittedly in this case
a discount up to 30% was allowable in ordinary circumstances by
the Indian agent itself. There was the additional factor that the stock
in question was old and it was a one-time sale of 5-year-old stock.
When a discount is permissible commercially, and there is nothing
to show that the same would not have been offered to anyone else
wishing to buy the old stock, there is no reason why the declared
value in question was not accepted under Rule 4(1).”

9) To the same effect, are other judgments, reiterating the aforesaid
principle, such as, Commissioner of Customs, Calcutta vs. South India
Television (P) Ltd.?, Chaudhary Ship Breakers vs. Commissioner of
Customs, Ahmedabad\® and Commissioner of Customs, Vishakhapatnam
vs. Aggarwal Industries Ltd.“.

10) The law, thus, is clear. As per Sections 14(1) and 14(1-A), the value
of any goods chargeable to ad valorem duty is deemed to be the price
as referred to in that provision. Section 14(1) is a deeming provision as it
talks of ‘deemed value’ of such goods. Therefore, normally, the Assessing
Officer is supposed to act on the basis of price which is actually paid
and treat the same as assessable value/transaction value of the goods.
This, ordinarily, is the course of action which needs to be followed by the
Assessing Officer. This principle of arriving at transaction value to be the
assessable value applies. That is also the effect of Rule 3(1) and Rule 4
(1) of the Customs Valuation Rules, namely, the adjudicating authority is
bound to accept price actually paid or payable for goods as the transaction
value. Exceptions are, however, carved out and enumerated in Rule 4(2).
As per that provision, the transaction value mentioned in the Bills of Entry
can be discarded in case it is found that there are any imports of identical
goods or similar goods at a higher price at around the same time or if the
buyers and sellers are related to each other. In order to invoke such a
provision it is incumbent upon the Assessing Officer to give reasons as to
why the transaction value declared in the Bills of Entry was being rejected;
to establish that the price is not the sole consideration; and to give the

2 (2007)6 SCC 373
3 (2010) 10 SCC 576
4 4(2012) 1 SCC 186
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reasons supported by material on the basis of which the Assessing Officer
arrives at his own assessable value.

11) In South India Television (P) Ltd., the Court explained as to how
the value is derived from the price and under what circumstances the
deemed value mentioned in Section 14(1) can be departed with. Following
discussion in the said judgment needs to be quoted hereunder:

"10. We do not find any merit in this civil appeal for the following
reasons. Value is derived from the price. Value is the function of
the price. This is the conceptual meaning of value. Under Section
2(41), “value” is defined to mean value determined in accordance
with Section 14(1) of the Act. Section 14 of the Customs Act, 1962
is the sole repository of law governing valuation of goods. The
Customs Valuation Rules, 1988 have been framed only in respect
of imported goods. There are no rules governing the valuation of

export goods. That must be done based on Section 14 itself. In
the present case, the Department has charged the respondent
importer alleging misdeclaration regarding the price. There is no
allegation of misdeclaration in the context of the description of the
goods. In the present case, the allegation is of underinvoicing. The
charge of underinvoicing has to be supported by evidence of prices
of contemporaneous imports of like goods. It is for the Department
to prove that the apparent is not the real. Under Section 2(41) of the
Customs Act, the word “value” is defined in relation to any goods
to mean the value determined in accordance with the provisions
of Section 14(1). The value to be declared in the bill of entry is the
value referred to above and not merely the invoice price.

XXX XXX XXX

12. However, before rejecting the invoice price the Department
has to give cogent reasons for such rejection. This is because the
invoice price forms the basis of the transaction value. Therefore,
before rejecting the transaction value as incorrect or unacceptable,
the Department has to find out whether there are any imports of
identical goods or similar goods at a higher price at around the same
time. Unless the evidence is gathered in that regard, the question
of importing Section 14(1-A) does not arise. In the absence of
such evidence, invoice price has to be accepted as the transaction
value. Invoice is the evidence of value. Casting suspicion on
invoice produced by the importer is not sufficient to reject it as
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evidence of value of imported goods. Undervaluation has to be
proved. If the charge of undervaluation cannot be supported either
by evidence or information about comparable imports, the benefit
of doubt must go to the importer. If the Department wants to allege
undervaluation, it must make detailed inquiries, collect material
and also adequate evidence. When undervaluation is alleged,
the Department has to prove it by evidence or information about
comparable imports. For proving undervaluation, if the Department
relies on declaration made in the exporting country, it has to show
how such declaration was procured. We may clarify that strict rules
of evidence do not apply to adjudication proceedings. They apply
strictly to the courts' proceedings. However, even in adjudication
proceedings, the AO has to examine the probative value of the
documents on which reliance is placed by the Department in
support of its allegation of undervaluation. Once the Department
discharges the burden of proof to the above extent by producing
evidence of contemporaneous imports at higher price, the onus
shifts to the importer to establish that the invoice relied on by him is
valid. Therefore, the charge of under invoicing has to be supported
by evidence of prices of contemporaneous imports of like goods.

13. Section 14(1) speaks of “deemed value”. Therefore, invoice
price can be disputed. However, it is for the Department to prove
that the invoice price is incorrect. When there is no evidence of
contemporaneous imports at a higher price, the invoice price is
liable to be accepted. The value in the export declaration may be
relied upon for ascertainment of the assessable value under the
Customs Valuation Rules and not for determining the price at which
goods are ordinarily sold at the time and place of importation. This
is where the conceptual difference between value and price comes
into discussion.”

12) The observations of the Tribunal made in the impugned judgment
are to be appreciated in the light of the principles of law specified in the
aforesaid judgment, inasmuch as the Tribunal has categorically remarked
that the normal rule is that assessable value has to be arrived at on the
basis of the price which is actually paid, as provided by Section 14 of the
Customs Act and the case law referred to by it (In paragraph 5, the Tribunal
referred to its own judgments which follow the aforesaid principle laid down
by this Court).

13) It is, therefore, rightly contended by Mr. Dushyant A. Dave, learned
senior counsel appearing for the respondent that the reason given for
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setting aside the order that the normal rule was that the assessable value
has to be arrived at on the basis of the price which was actually paid, and
that was mentioned in the Bills of Entry. The Tribunal has clearly mentioned
that this declared price could be rejected only with cogent reasons by
undertaking the exercise as to on what basis the Assessing Authority could
hold that the paid price was not the sole consideration of the transaction
value. Since there is no such exercise done by the Assessing Authority
to reject the price declared in the Bills of Entry, Order-in-Original was,
therefore, clearly erroneous.

14) In Commissioner of Customs vs. Prabhu Dayal Prem Chand?,
this Court was confronted with almost same kind of fact situation. On the
basis of the information received subsequently from the London Metal
Exchange (for short, ‘LME’) to the effect that the price of the two metals,
viz., brass scrap and copper scrap, in LME as on the date of import was
more than the price declared by the respondent, demanded additional
duty amounting to Rs. 90,248/- and Rs. 1,94,035 respectively, from the
assessee on the said two Bills of Entry. This order was set aside by the
Tribunal and appeals there against by the Customs were dismissed by this
Court. The Court noted, while accepting the plea of the assessee, that they
were not confronted with any contemporaneous material relied upon by
the Revenue for enhancing the price declared by them in the Bills of Entry.
It also noted the following remarks of the Tribunal:

"In the present case as mentioned above, even though there is
a reference to contemporaneous import in the order passed by
the Deputy Commissioner no material regarding such import has
been placed before us or made available by the appellant at any
point of time. Therefore, assessment in this case has to be taken
as having been made purely on the basis of LME bulletin without
any corroborative evidence of imports at or near that price which is
not permissible under law. We, therefore, set aside the impugned
order and allow the appeal.”

Dismissing the appeals, this Court observed as follows:

"....It is manifest from the aforeextracted order of the Tribunal that
no details of any contemporaneous imports or any other material
indicating the price notified by LME had either been referred to by
the adjudicating officer in the adjudication order or such material was
placed before the Tribunal at the time of hearing of the appeal. The
learned counsel for the Revenue has not been able to controvert

5 (2010) 13 SCC 535
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the said observations by the Tribunal. In that view of the matter no
fault can be found with the order passed by the Tribunal setting
aside the additional demand created against the assessee.”

15) We, thus, do not find any merit in these appeals and dismiss the
same.

[2019] 57 DSTC 69
In the Supreme Court of India
[Hon’bledJustice Arun Mishra and Hon’ble Justice Navin Sinha]

Civil Appeal No. 6221/2011
Civil Appeal Nos. 3965-66/2013
Civil Appeal Nos. 3967-68/2013
Civil Appeal Nos. 3969-70/2013

Transfer Case (c) No. 19/2019

The Regional Provident Fund Commissioner (1)
West Bengal & Ors. ... Appellant(s)

Vs.
Vivekananda Vidyamandir and Ors. ... Respondent(s)

Date of Order: 28.02.2019

EMPLOYEES PROVIDENT FUND AND MISCELLANEOUS PROVISIONS ACT, 1952
— BASIC WAGES UNDER SECTION 2(b)(ii) - COMPUTATION OF DEDUCTION FOR
PAYMENT OF PROVIDENT FUND UNDER SECTION 6 OF THE ACT.

WHETHER SPECIALALLOWANCE PAID BYAN ESTABLISHMENTTOITSEMPLOYEE
WOULD FALL WITHIN THE EXPRESSION OF BASIC WAGES - HELD; YES. NO
MATERIAL HAS BEEN PLACED BY THE ESTABLISHMENT TO DEMONSTRATE
THAT THE ALLOWANCES PAID TO ITS EMPLOYEES WERE EITHER VARIABLE
OR WERE LINKED TO ANY INCENTIVES FOR PRODUCTION RESULTING HIGH
OUTPUT BY AN EMPLOYEE AND SUCH ALLOWANCE WERE NOT PAID TO ALL
EMPLOYEE.

WHETHER DEDUCTION WAS ALLOWED ON HOUSE RENT ALLOWANCE, SPECIAL
ALLOWANCE, MANAGEMENT ALLOWANCE, CONVEYANCE ALLOWANCE,
EDUCATIONALLOWANCE, FOOD CONCESSION, MEDICALALLOWANCE, SPECIAL
HOLIDAYS, NIGHT SHIFT INCENTIVES AND CITY COMPENSATORY ALLOWANCE
FROM BASIC WAGES — HELD; NO.

Facts of the Case

Civil Appeal No. 6221 of 2011: The respondent was an unaided school
giving special allowance by way of incentive to teaching and non-teaching
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staff pursuant to an agreement between the staff and the management.
The incentive was reviewed from time to time upon enhancement of the
tuition fees of the students. The authority under the Act held that the special
allowance was to be included in basic wage for deductionof provident
fund. The Single Judge set aside the order. The Division Bench initially
after examining the salary structure allowed the appeal on 13.01.2005
holding that the special allowance was a part of dearness allowance liable
to deduction. The order was recalled on 16.01.2007 at the behest of the
respondent as none had appeared on its behalf. The subsequent Division
Bench dismissed the appeal holding that the special allowance was not
linked to the consumer price index, and therefore did not fall within the
definition of basic wage, thus not liable to deduction.

Civil Appeal Nos. 3965660f 2013: The appellant was paying basic
wage + variable dearness allowance (VDA) + house rent allowance
(HRA) + travel allowance + canteen allowance + lunch incentive. The
special allowances not having been included in basic wage, deduction for
provident fund was not made from the same. The authority under the Act
held that only washing allowance was to be excluded from basic wage. The
High Court partially allowed the writ petition by excluding lunch incentive
from basic wage. A review petition against the same by the appellant was
dismissed.

Civil Appeal Nos. 3969700f 2013: The appellant was not deducting
Provident Fund contribution on house rent allowance, special allowance,
management allowance and conveyance allowance by excluding it from
basic wage. The authority under the Act held that the allowances had to be
taken into account as basic wage for deduction. The High Court dismissed
the writ petition and the review petition filed by the appellant.

Civil Appeal Nos. 396768of 2013: The appellant company was not
deducting Provident Fund contribution on house rent allowance, special
allowance, management allowance and conveyance allowance by
excluding it from basic wage. The authority under the Act held that the
special allowances formed part of basic wage and was liable to deduction.
The writ petition and review petition filed by the appellant were dismissed.

Transfer Case (C) No.19 of 2019 (arising out of T.P. (C) No.1273 of
2013): The petitioner filed W.P. No. 25443 of 2010 against the show cause
notice issued by the authority under the Act calling for records to determine
if conveyance allowance, education allowance, food concession, medical
allowance, special holidays, night shift incentives and city compensatory
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allowance constituted part of basic wage. The writ petition was dismissed
being against a show cause notice and the statutory remedy available
under the Act, including an appeal. A Writ Appeal (Civil) No.1026 of 2011
was preferred against the same and which has been transferred to this
Court at the request of the petitioner even before a final adjudication of
liability.

Held

The Act was a piece of beneficial social welfare legislation and must be
interpreted as such was considered in The Daily Partap vs. The Regional
Provident Fund Commissioner, Punjab, Haryana, Himachal Pradesh and
Union Territory, Chandigarh, (1998) 8 SCC 90.

Applying the aforesaid tests to the facts of these appeals, no material
had been placed by the establishments to demonstrate that the allowances
in question being paid to its employees were either variable or were linked
to any incentive for production resulting in greater output by an employee
and that the allowances in question were not paid across the board to
all employees in a particular category or were being paid especially to
those who avail the opportunity. In order that the amount goes beyond the
basic wages, it had to be shown that the workman concerned had become
eligible to get this extra amount beyond the normal work which he was
otherwise required to put in. There was no data available on record to
show what were the norms of work prescribed for those workmen during
the relevant period. It was therefore not possible to ascertain whether extra
amounts paid to the workmen were infact paid for the extra work which
had exceeded the normal output prescribed for the workmen. The wage
structure and the components of salary had been examined on facts, both
by the authority and the appellate authority under the Act, who had arrived
at a factual conclusion that the allowances in question were essentially
a part of the basic wage camouflaged as part of an allowance so as to
avoid deduction and contribution accordingly to the provident fund account
of the employees. There was no occasion for the court to interfere with
the concurrent conclusions of facts. The appeals by the establishments
therefore merit no interference. Conversely, for the same reason the appeal
preferred by the Regional Provident Fund Commissioner deserved to be
allowed.

Resultantly, Civil Appeal No. 6221 of 2011 was allowed. Civil Appeal
Nos. 396566 of 2013, Civil Appeal Nos. 396768of 2013, Civil Appeal Nos.
396970 of 2013 and Transfer Case (C) No.19 of 2019 were dismissed.
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JUDGMENT
Navin Sinha, J.

The appellants with the exception of Civil Appeal No. 6221 of 2011,
are establishments covered under the Employees’ Provident Fund and
Miscellaneous Provisions Act, 1952 (hereinafter referred to as the “Act”).
The appeals raise a common question of law, if the special allowances paid
by an establishment to its employees would fall within the expression “basic
wages” under Section 2(b)(ii) read with Section 6 of the Act for computation
of deduction towards Provident Fund. The appeals have therefore been
heard together and are being disposed by a common order.

2. It is considered appropriate to briefly set out the individual facts of
each appeal for better appreciation.

Civil Appeal No. 6221 of 2011 : The respondent is an unaided school
giving special allowance by way of incentive to teaching and nonteaching
staff pursuant to an agreement between the staff and the management.
The incentive was reviewed from time to time upon enhancement of the
tuition fees of the students. The authority under the Act held that the special
allowance was to be included in basic wage for deduction of provident
fund. The Single Judge set aside the order. The Division Bench initially
after examining the salary structure allowed the appeal on 13.01.2005
holding that the special allowance was a part of dearness allowance liable
to deduction. The order was recalled on 16.01.2007 at the behest of the
respondent as none had appeared on its behalf. The subsequent Division
Bench dismissed the appeal holding that the special allowance was not
linked to the consumer price index, and therefore did not fall within the
definition of basic wage, thus not liable to deduction.

Civil Appeal Nos. 396566 of 2013: The appellant was paying basic
wage + variable dearness allowance (VDA) + house rent allowance
(HRA) + travel allowance + canteen allowance + lunch incentive. The
special allowances not having been included in basic wage, deduction for
provident fund was not made from the same. The authority under the Act
held that only washing allowance was to be excluded from basic wage. The
High Court partially allowed the writ petition by excluding lunch incentive
from basic wage. A review petition against the same by the appellant was
dismissed.

Civil Appeal Nos. 396970 of 2013: The appellant was not deducting
Provident Fund contribution on house rent allowance, special allowance,
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management allowance and conveyance allowance by excluding it from
basic wage. The authority under the Act held that the allowances had to be
taken into account as basic wage for deduction. The High Court dismissed
the writ petition and the review petition filed by the appellant.

Civil Appeal Nos. 396768 of 2013: The appellant company was not
deducting Provident Fund contribution on house rent allowance, special
allowance, management allowance and conveyance allowance by
excluding it from basic wage. The authority under the Act held that the
special allowances formed part of basic wage and was liable to deduction.
The writ petition and review petition filed by the appellant were dismissed.

Transfer Case (C) No.19 of 2019 (arising out of T.P. (C) No. 1273 of
2013): The petitioner filed W.P. No. 25443 of 2010 against the show cause
notice issued by the authority under the Act calling for records to determine
if conveyance allowance, education allowance, food concession, medical
allowance, special holidays, night shift incentives and city compensatory
allowance constituted part of basic wage. The writ petition was dismissed
being against a show cause notice and the statutory remedy available
under the Act, including an appeal. A Writ Appeal (Civil) No.1026 of 2011
was preferred against the same and which has been transferred to this
Court at the request of the petitioner even before a final adjudication of
liability.

3. We have heard learned Additional Solicitor General, Shri Vikramajit
Banerjee and Shri Sanjay Kumar Jain appearing for the Regional Provident
Fund Commisioner and Shri Ranijit Kumar, learned Senior Counsel who
made the lead arguments on behalf of the Establishment appellants, and
also Mr. Anand Gopalan, learned counsel appearing for the petitioner in
the transfer petition.

4. Shri Vikramajit Banerjee, learned Additional Solicitor General
appearing for the appellant in Civil Appeal No. 6221 of 2011, submitted
that the special allowance paid to the teaching and nonteaching staff of
the respondent school was nothing but camouflaged dearness allowance
liable to deduction as part of basic wage. Section 2(b)(ii) defined dearness
allowance as all cash payment by whatever name called paid to an
employee on account of a rise in the cost of living. The allowance shall
therefore fall within the term dearness allowance, irrespective of the
nomenclature, it being paid to all employees on account of rise in the
cost of living. The special allowance had all the indices of a dearness
allowance. A bare perusal of the breakup of the different ingredients of the
salary noticed in the earlier order of the Division Bench dated 13.01.2005
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makes it apparent that it formed part of the component of pay falling within
dearness allowance. The special allowance was also subject to increment
on a time scale. The Act was a social beneficial welfare legislation meant for
protection of the weaker sections of the society, i.e. the workmen, and was
therefore, required to be interpreted in a manner to subserve and advance
the purpose of the legislation. Under Section 6 of the Act, the appellant was
liable to pay contribution to the provident fund on basic wages, dearness
allowance, and retaining allowance (if any). To exclude any incentive wage
from basic wage, it should have a direct nexus and linkage with the amount
of extra output. Relying on Bridge and Roof Co. (India) Ltd. vs. Union of
India, (1963) 3 SCR 978, it was submitted that whatever is payable by all
concerns or earned by all permanent employees had to be included in
basic wage for the purpose of deduction under Section 6 of the Act. It is
only such allowances not payable by all concerns or may not be earned by
all employees of the concern, that would stand excluded from deduction.
It is only when a worker produces beyond the base standard, what he
earns would not be a basic wage but a production bonus or incentive wage
which would then fall outside the purview of basic wage under Section 2(b)
of the Act. Since the special allowance was earned by all teaching and
nonteaching staff of the respondent school, it has to be included for the
purpose of deduction under Section 6 of the Act. The special allowance in
the present case was a part of the salary breakup payable to all employees
and did not have any nexus with extra output produced by the employee
out of his allowance, and thus it fell within the definition of “basic wage”.

5. The common submission on behalf of the appellants in the remaining
appeals was that basic wages defined under Section 2(b) contains
exceptions and will not include what would ordinarily not be earned in
accordance with the terms of the contract of employment. Even with regard
to the payments earned by an employee in accordance with the terms of
contract of employment, the basis of inclusion in Section 6 and exclusion
in Section 2(b)(ii) is that whatever is payable in all concerns and is earned
by all permanent employees is included for the purpose of contribution
under Section 6. But whatever is not payable by all concerns or may not
be earned by all employees of a concern are excluded for the purposes of
contribution. Dearness allowance was payable in all concerns either as an
addition to basic wage or as part of consolidated wages.

Retaining allowance was payable to all permanent employees in
seasonal factories and was therefore included in Section 6. But, house
rent allowance is not paid in many concerns and sometimes in the same
concern, it is paid to some employees but not to others, and would therefore
stand excluded from basic wage. Likewise overtime allowance though in
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force in all concerns, is not earned by all employees and would again
stand excluded from basic wage. It is only those emoluments earned by an
employee in accordance with the terms of employment which would qualify
as basic wage and discretionary allowances not earned in accordance with
the terms of employment would not be covered by basic wage. The statute
itself excludes certain allowance from the term basic wages. The exclusion
of dearness allowance in Section 2(b)(ii) is an exception but that exception
has been corrected by including dearness allowance in Section 6 for the
purpose of contribution.

6. Attendance incentive was not paid in terms of the contract of
employment and was not legally enforceable by an employee. It would
therefore not fall within basic wage as it was not paid to all employees
of the concern. Likewise, transport/conveyance allowance was similar to
house rent allowance, as it was reimbursement to an employee. Such
payments are ordinarily not made universally, ordinarily and necessarily
to all employees and therefore will not fall within the definition of basic
wage. To hold that canteen allowance was paid only to some employees,
being optional was not to be included in basic wage while conveyance
allowance was paid to all employees without any proof in respect thereof
was unsustainable.

7. Basic wage, would not ipsofacto take within its ambit the salary
breakup structure to hold it liable for provident fund deductions when it was
paid as special incentive or production bonus given to more meritorious
workmen who put in extra output which has a direct nexus and linkage with
the output by the eligible workmen. When a worker produces beyond the
base or standard, what he earns was not basic wage. This incentive wage
will fall outside the purview of basic wage.

8. We have considered the submissions on behalf of the parties. To
consider the common question of law, it will be necessary to set out the
relevant provisions of the Act for purposes of the present controversy.

“Section 2 (b): “Basic Wages” means all emoluments which are earned
by an employee while on duty or (on leave or on holidays with wages in
either case) in accordance with the terms of the contract of employment
and which are paid or payable in cash to him, but does not include-

(i) The cash value of any food concession;

(i) Any dearness allowance (that is to say, all cash payments
by whatever name called paid to an employee on account
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of a rise in the cost of living), houserent allowance, overtime
allowance, bonus, commission or any other similar allowance
payable to the employee in respect of his employment or of
work done in such employment.

(iii) Any presents made by the employer;

Section 6: Contributions and matters which may be provided
for in Schemes. — The contribution which shall be paid by
the employer to the Fund shall be ten percent. Of the basic
wages, dearness allowance and retaining allowance, if any,
for the time being payable to each of the employees whether
employed by him directly or by or through a contractor, and
the employees’ contribution shall be equal to the contribution
payable by the employer in respect of him and may, if any
employee so desires, be an amount exceeding ten percent of
his basic wages, dearness allowance and retaining allowance
if any, subject to the condition that the employer shall not be
under an obligation to pay any contribution over and above
his contribution payable under thissection:

Provided that in its application to any establishment or class
of establishments which the Central Government, after
making such inquiry as it deems fit, may, by notification in
the Official Gazette specify, this section shall be subject to
the modification that for the words “ten percent”, at both the
places where they occur, the words “12 percent” shall be
substituted:

Provided further that where the amount of any contribution
payable under this Act involves a fraction of a rupee, the
Scheme may provide for rounding off of such fraction to the
nearest rupee, half of a rupee, or quarter of a rupee.

Explanation | — For the purposes of this section dearness
allowance shall be deemed to include also the cash value of
any food concession allowed to the employee.

Explanation Il. — For the purposes of this section, “retaining
allowance” means allowance payable for the time being to an
employee of any factory or other establishment during any
period in which the establishment is not working, for retaining
his services.”
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9. Basic wage, under the Act, has been defined as all emoluments
paid in cash to an employee in accordance with the terms of his contract
of employment. But it carves out certain exceptions which would not fall
within the definition of basic wage and which includes dearness allowance
apart from other allowances mentioned therein. But this exclusion of
dearness allowance finds inclusion in Section 6. The test adopted to
determine if any payment was to be excluded from basic wage is that
the payment under the scheme must have a direct access and linkage
to the payment of such special allowance as not being common to all.
The crucial test is one of universality. The employer, under the Act,
has a statutory obligation to deduct the specified percentage of the
contribution from the employee’s salary and make matching contribution.
The entire amount is then required to be deposited in the fund within
15 days from the date of such collection. The aforesaid provisions fell
for detailed consideration by this Court in Bridge & Roof (supra) when
it was observed as follows:

“7. The main question therefore that falls for decision is as to
which of these two rival contentions is in consonance with s. 2(b).
There is no doubt that "basic wages" as defined therein means all
emoluments which are earned by an employee while on duty or on
leave with wages in accordance with the terms of the contract of
employment and which are paid or payable in cash. If there were
no exceptions to this definition, there would have been no difficulty
in holding that production bonus whatever be its nature would
be included within these terms. The difficulty, however, arises
because the definition also provides that certain things will not be
included in the term "basic wages", and these are contained in
three clauses. The first clause mentions the cash value of any food
concession while the third clause mentions that presents made by
the employer. The fact that the exceptions contain even presents
made by the employer shows that though the definition mentions all
emoluments which are earned in accordance with the terms of the
contract of employment, care was taken to exclude presents which
would ordinarily not be earned in accordance with the terms of the
contract of employment. Similarly, though the definition includes
"all emoluments" which are paid or payable in cash, the exception
excludes the cash value of any food concession, which in any case
was not payable in cash. The exceptions therefore do not seem to
follow any logical pattern which would be in consonance with the
main definition.
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8. Then we come to clause (ii). It excludes dearness allowance,
houserent allowance, overtime allowance, bonus, commission or
any other similar allowance payable to the employee in respect
of his employment or of work done in such employment. This
exception suggests that even though the main part of the definition
includes all emoluments which are earned in accordance with the
terms of the contract of employment, certain payments which are
in fact the price of labour and earned in accordance with the terms
of the contract of employment are excluded from the main part of
the definition of "basic wages". It is undeniable that the exceptions
contained in clause (ii) refer to payments which are earned
by an employee in accordance with the terms of his contract of
employment. It was admitted by counsel on both sides before us
that it was difficult to find any one basis for the exceptions contained
in the three clauses. It is clear however from clause (ii) that from the
definition of the word "basic wages" certain earnings were excluded,
though they must be earned by employees in accordance with the
terms of the contract of employment. Having excluded "dearness
allowance" from the definition of "basic wages", s. 6 then provides
for inclusion of dearness allowance for purposes of contribution.
But that is clearly the result of the specific provision in s. 6 which
lays down that contribution shall be 61/ 4 per centum of the basic
wages, dearness allowance and retaining allowance (if any). We
must therefore try to discover some basis for the exclusion in
clause (ii) as also the inclusion of dearness allowance and retaining
allowance (for any) in s. 6. It seems that the basis of inclusion in
s. 6 and exclusion in clause (ii) is that whatever is payable in all
concerns and is earned by all permanent employees is included for
the purpose, of contribution under s. 6, but whatever is not payable
by all concerns or may not be earned by all employees of a concern
is excluded for the purpose of contribution. Dearness allowance (for
examples is payable in all concerns either as an addition to basic
wages or as a part of consolidated wages where a concern does
not have separate dearness allowance and basic wages. Similarly,
retaining allowance is payable to all permanent employees in all
seasonal factories like sugar factories and is therefore included
in s. 6; but houserent allowance is not paid in many concerns and
sometimes in the same concern it is paid to some employees but
not to others, for the theory is that houserent is included in the
payment of basic wages plus dearness allowance or consolidated
wages. Therefore, houserent allowance which may not be payable
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to all employees of a concern and which is certainly not paid by
all concern is taken out of the definition of "basic wages", even
though the basis of payment of houserent allowance where it is
paid is the contract of employment. Similarly, overtime allowance
though it is generally in force in all concerns is not earned by all
employees of a concern. It is also earned in accordance with the
terms of the contract of employment; but because it may not be
earned by all employees of a concern it is excluded from "basic
wages". Similarly, commission or any other similar allowance is
excluded from the definition of "basic wages" for commission and
other allowances are not necessarily to be found in all concerns;
nor are they necessarily earned by all employees of the same
concern, though where they exist they are earned in accordance
with the terms of the contract of employment. It seems therefore
that the basis for the exclusion in clause (ii) of the exceptions in s.
2(b) is that all that is not earned in all concerns or by all employees
of concern is excluded from basic wages. To this the exclusion of
dearness allowance in clause (ii) is an exception. But that exception
has been corrected by including dearness allowance in s. 6 for the
purpose of contribution. Dearness allowance which is an exception
in the definition of "basic wages", is included for the propose of
contribution by s. 6 and the real exceptions therefore in clause (ii)
are the other exceptions beside dearness allowance, which has
been included through S. 6.”

10. Any variable earning which may vary from individual to individual
according to their efficiency and diligence will stand excluded from the
term “basic wages” was considered in Muir Mills Co. Ltd., Kanpur Vs. Its
Workmen, AIR 1960 SC 985 observing:

“11. Thus understood "basic wage" never includes the additional
emoluments which some workmen may earn, on the basis of a
system of bonuses related to the production. The quantum of
earning in such bonuses varies from individual to individual
according to their efficiency and diligence; it will vary sometimes
from season to season with the variations of working conditions
in the factory or other place where the work is done; it will vary
also with variations in the rate of supplies of raw material or in
the assistance obtainable from machinery. This very element of
variation, excludes this part of workmen's emoluments from the
connotation of "basic wages"...”
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11. In Manipal Academy of Higher Education vs. Provident Fund
Commissioner, (2008) 5 SCC 428, relying upon Bridge Roof’s case
it was observed:

“10. The basic principles as laid down in Bridge Roof's case (supra)
on a combined reading of Sections 2(b) and 6 are as follows:

(a) Where the wage is universally, necessarily and ordinarily paid
to all across the board such emoluments are basic wages.

(b) Where the payment is available to be specially paid to those
who avail of the opportunity is not basic wages. By way of example
it was held that overtime allowance, though it is generally in force in
all concerns is not earned by all employees of a concern. It is also
earned in accordance with the terms of the contract of employment
but because it may not be earned by all employees of a concern, it
is excluded from basic wages.

(c) Conversely, any payment by way of a special incentive or work
is not basic wages.”

12. The term basic wage has not been defined under the Act. Adverting
to the dictionary meaning of the same in Kichha Sugar Company Limited
through General Manager vs. Tarai Chini Mill Majdoor Union, Uttarakhand,
(2014) 4 SCC 37, it was observed as follows:

“9. According to http://www.merriamwebster. com (Merriam Webster
Dictionary) the word 'basic wage' means as follows:

1. A wage or salary based on the cost of living and used as a
standard for calculating rates of pay

2. A rate of pay for a standard work period exclusive of such
additional payments as bonuses and overtime.

10. When an expression is not defined, one can take into account
the definition given to such expression in a statute as also the
dictionary meaning. In our opinion, those wages which are
universally, necessarily and ordinarily paid to all the employees
across the board are basic wage. Where the payment is available
to those who avail the opportunity more than others, the amount
paid for that cannot be included in the basic wage. As for example,
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the overtime allowance, though it is generally enforced across
the board but not earned by all employees equally. Overtime
wages or for that matter, leave encashment may be available
to each workman but it may vary from one workman to other.
The extra bonus depends upon the extra hour of work done by
the workman whereas leave encashment shall depend upon the
number of days of leave available to workman. Both are variable.
In view of what we have observed above, we are of the opinion
that the amount received as leave encashment and overtime
wages is not fit to be included for calculating 15% of the Hill
Development Allowance.”

13. That the Act was a piece of beneficial social welfare legislation
and must be interpreted as such was considered in The Daily Partap vs.
The Regional Provident Fund Commissioner, Punjab, Haryana, Himachal
Pradesh and Union Territory, Chandigarh, (1998) 8 SCC 90.

14. Applying the aforesaid tests to the facts of the present appeals,
no material has been placed by the establishments to demonstrate that
the allowances in question being paid to its employees were either
variable or were linked to any incentive for production resulting in greater
output by an employee and that the allowances in question were not
paid across the board to all employees in a particular category or were
being paid especially to those who avail the opportunity. In order that
the amount goes beyond the basic wages, it has to be shown that
the workman concerned had become eligible to get this extra amount
beyond the normal work which he was otherwise required to put in.
There is no data available on record to show what were the norms
of work prescribed for those workmen during the relevant period. It is
therefore not possible to ascertain whether extra amounts paid to the
workmen were in fact paid for the extra work which had exceeded the
normal output prescribed for the workmen. The wage structure and the
components of salary have been examined on facts, both by the authority
and the appellate authority under the Act, who have arrived at a factual
conclusion that the allowances in question were essentially a part of
the basic wage camouflaged as part of an allowance so as to avoid
deduction and contribution accordingly to the provident fund account of
the employees.

There is no occasion for us to interfere with the concurrent conclusions
of facts. The appeals by the establishments therefore merit no interference.
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Conversely, for the same reason the appeal preferred by the Regional
Provident Fund Commissioner deserves to be allowed.

15. Resultantly, Civil Appeal No. 6221 of 2011 is allowed. Civil Appeal
Nos. 396566 of 2013, Civil Appeal Nos. 396768 of 2013, Civil Appeal Nos.
396970 of 2013 and Transfer Case (C) No.19 of 2019 are dismissed.
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In the Allahabad High Court
[Hon’ble Justice Pankaj Mithal and Hon’ble Justice Jayant Baneriji]

Writ Tax No. 909/2018

Abhay Traders ... Petitioner
Vs.
State of U.P. &Ors. ... Respondent(s)
Date of Order: 08.06.2018

SEIZURE AND RELEASE OF GOODS U/S 129 OF CGST ACT, 2017 — GOODS
WERE NOT ACCOMPANIED BY E-WAY BILL — GOODS AND VEHICLE SEIZED -
PETITIONER CONTENDED THAT SITE WAS NOT FUNCTIONING, THE E-WAY BILL
COULD NOT BE GENERATED. SUBSEQUENTLY THE SAME WAS DOWNLOADED.
NO INTENTION TO EVADE TAX — WRIT PETITION CHALLENGING SEIZURE -
DIRECTION ISSUED TO RELEASE THE GOODS AND VEHICLE ON FURNISHING
SECURITY OTHER THAN CASH AND BANK GUARANTEE.

Present for the Petitioner . Satyawan Shahi
Present for Respondent(s) : C.S.C.,A.S.G.I.
Order

The goods of the petitioner in transportation along with the vehicle was
seized under Section 129 of the Uttar Pradesh Goods and Services Tax
Act, 2017 on 02.06.2018 for the reason that they were not accompanied
by the E-way bill.

The submission of learned counsel for the petitioner is that as the site
was not operative, the bill could not be generated but subsequently the
E-way bill was downloaded on 03.06.2018 at 11.18 a.m. and was produced
before the authorities. There was no intention to evade any tax to permit
seizure.

Learned Standing Counsel appearing for the respondents may file
counter affidavit within a month. Two weeks thereafter are allowed to the
petitioner for filing rejoinder affidavit.

List for admission/final disposal immediately on the expiry of above
period. In the meantime, the seized goods and the vehicle shall be released
in favour of the petitioner on furnishing security other than cash and bank
guarantee to the satisfaction of the authority concerned of the amount
equivalent to the value of the goods only.



J-84 DELHI SALES TAX CASES 2019

[2019] 57 DSTC 84 (Calcutta)

In the Calcutta High Court
[Hon’ble Justice Debangsu Basak]

W. P. No. 10646(W) /2018

MGI Infra Pvt. Ltd. ... Petitioner
Vs.

Assistant Commissioner State Goods & Service Tax

& Ors. ... Respondent(s)

Date of Order: 09.07.2018

WRIT PETITION SEEKING EXTENSION OF TIME TO OBTAIN FINAL REGISTRATION
— PREMISES OF PETITIONER LOCATED AT A VERY REMOTE AREA — POLITICAL
DISTURBANCES WERE GOING ON AND PREVENTING THE PETITIONER FROM
TAKING APPROPRIATE STEPS TO OBTAIN FINAL REGISTRATION — DIRECTION
ISSUED TO CONSIDER THE REQUEST OF THE PETITIONER.

Present for the Petitioner : Mr. Boudhyan Bhattacharyya,
Mr. Anindya Bagchi

Present for Respondent(s) : Mr. Abhratosh Mazumder, Ld. Addl. A.G.,
Mr. Prithu Dudhoria, Mr. Debasish Ghosh,
Mr. K. K. Maity, Bhaskar Prasad Banerjee

Debangsu Basak, J.

The petitioner seeks consideration of an application for extension of
time to obtain the final registration under the provisions of the Central
Goods and Service Tax Act, 2017 and the West Bengal Goods and Service
Tax Act, 2017.

Learned Advocate appearing for the petitioner submits that, although
the petitioner enjoys provisional registration, the final registration could not
have done as the office of the petitioner is located at a very remote area.
Such area had faced various political problems over a considerable period
of time, preventing the petitioner from taking appropriate steps with regard
to obtaining of final registration.

The State and the Central authorities are represented.

The Central Goods and Service Tax Act, 2017 and West Bengal Goods
and Service Tax Act, 2017 are new in their operation. In the facts of the
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presentcase,itappearsthat, the petitionerhas suffered under circumstances
beyond its control, preventing the petitioner to take appropriate steps under
the two Acts of 2017.

In such circumstances, it would be appropriate to request the first
respondent so far as the State authorities are concerned and 4th respondent
so far as the central authorities are concerned to consider and decide the
request of the petitioner for grant of permanent registration, in accordance
with law.

The first and fourth respondents are requested to take a pragmatic
practical and sympathetic to the problems.

The State and the Central Government will consider the grant of final
registration under their respective jurisdiction in accordance with the West
Bengal Goods and Service Tax Act, 2017 and the Central Goods and
Service Tax Act, 2017 respectively.

No order as to costs. Urgent certified website copies of this order,
if applied for, be made available to the parties upon compliance of the
requisite formalities.

[2019] 57 DSTC 85 (Delhi)

In the High Court of Delhi
[Hon’bledJustice S. Muralidhar and Justice I. S. Mehta]

W. P. (c)3245/2019

Sheel Chand Agroils (P) Ltd. ... Petitioner
Vs.
Government of NCT of Delhi & Anr. ... Respondent(s)

Date of Order: 01.04.2019

EXERCISE OF POWER BY VAT COMMISSIONER UNDER RULE 8(10) OF CENTRAL
SALES TAX (DELHI)RULES, 2005—-VALIDITY OF ISSUANCE OF NOTIFICATION FOR
CANCELLATION OF “F* FORMS — THE POWER ALLOWS TO DECLARE UNUSED
FORMS OF A PARTICULAR SERIES, COLOUR AND DESIGN AS OBSOLETE. WRIT
PETITON CHALLENGING THE POWER OF COMMISSIONER ALSO CHALLENGING
RULE 8(10) OF CST (DELHI) RULES, 2005 AS BEING ULTRAVIRES THE RULE
MAKING POWER OF THE GOVERNMENT UNDER SECTION 13(4)(e) OF CST ACT
— REVENUE RELIED ON THE ORDER PASSED BY THE COURT IN THE CASE OF
JAI GOPAL INTERNATIONAL IMPEX PVT. LTD. AND JAIN MANUFACTURING (INDIA)
PVT. LTD. WHEREIN PETITIONERS GOT RELIEF BUT THE ORDERS HAVE BEEN
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STAYED BY THE SUPREME COURT. THE COURT DISTINGUISHED THE CASE WITH
JAI GOPAL INTERNATIONAL IMPEX PVT. LTD. AND JAIN MANUFACTURING (INDIA)
PVT. LTD. — NOTIFICATION STAYED ISSUED BY COMMISSIONER DT 18.06.2018
CANCELLING “F" FORMS ISSUED BY THE DEALER.

Present for the Petitioner : Mr. Puneet Agrawal, Mr. Bharat Agarwal &
Mr. Anubhav Gupta, Advocates.

Present for Respondent(s) : Mr. ShadanFarasat, ASC with
Ms. Hafsa Khan & Ms. Rudrakshi Deo,
Advocates.

S. Muralidhar, J.
CM Appl.No. 14890/2019 (Exemption)

1. Exemption allowed, subject to all just exceptions.
W.P.(C) 3245/2019 & CM Appl.No. 14889/2019 (stay)

2. Notice. Mr. Shadan Farasat, Advocate accepts notice for the
Respondents. Counter affidavit be filed within four weeks. Rejoinder be
filed before the next date.

3. The Petitioner is a registered dealer located in Uttarakhand and is
engaged in the business of manufacturing and trading of edible oils, fats
and oleo chemicals. The Petitioner supplied edible oil on stock transfer
basis to one M/s Kumar & Company registered under the Central Sales
Tax Act and located in Delhi during the Financial Years (FYs) 2014-15
& 2015-16. It is stated that ,edible oil" is mentioned in the Registration
Certificate Form B, issued by the Delhi VAT Authorities under the CST Act
to the said Kumar & Company.

4. For the sales made of the edible oil, Kumar & Company made
payments to the Petitioner through banking channels and issued Form F
prescribed under Section 6A of the CST Act read with Rule 12(5) of Central
Sales Tax (Registration & Turnover) Rules, 1957 (CST R & T Rules). A
total of twelve ,Form F* forms were issued to the Petitioner by the said
Kumar & Company during 2014-15 & 2015-16. The details of these forms
have been set out in para 5 of the Petition. These forms were generated
electronically from the online portal of Department of Trade and Taxes, (DT
& T) Govt. of NCT of Delhi (GNCTD). On its part, the Petitioner verified that
the forms were valid before furnishing them to the Assessing Authority in
Uttarakhand.
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5. On 18th June, 2018 the VAT Commissioner (Respondent No.2) in
Delhi in purported exercise of the powers under Rule 8 (10) of the Central
Sales Tax (Delhi) Rules, 2005 (“CST Delhi Rules”) issued a notification
cancelling the aforementioned twelve F Forms issued by Kumar and
Company to the Petitioner as obsolete and invalid for all purposes with
immediate effect. This was reflected on the DVAT portal with the date of the
cancellation as 15th June, 2018.

6. The Petitioner apprehends that in view of the aforementioned
cancellation of the Forms-F, the Petitioner will now be called upon by its
Assessing Authority in Uttarakhand to pay CST by treating the transaction
of stock transfer as an the inter-state section under the deeming section of
Section 6A of CST Act.

7. Mr. Puneet Agrawal, learned counsel for the Petitioner, refers to
Rule 8 (10) of the CST Delhi Rules and submits that it was meant to weed
out unused manual forms and not for cancelling forms already issued.
In other words, it is submitted that Section 6A of CST Act is intended to
decommission unused forms, which position becomes clear on a combined
reading of Rule 8 (10) with Rule 8 (11) of the CST Delhi Rules. Mr. Agrawal
submitted that there is no power in the VAT Commissioner under the
aforementioned rules to declare used forms as obsolete. The power is
only to declare unused forms of a particular series, colour and design, as
obsolete.

8. Mr. Agrawal also pointed out that Rule 8A of the CST Delhi Rules
makes the issuance of manual forms redundant. All forms now are
generated electronically through the website of the DTT and qua particular
transactions/suppliers. He accordingly submits that there was no occasion
for the VAT Commissioner to invoke Rule 8 (10) read with Rule 8 (11) of
the CST Delhi Rules to cancel the F Forms already issued to the Petitioner.
The present petition also challenges Rule 8 (10) of the CST Delhi Rules as
being ultra vires the Rule making power of the Government under Section
13 (4) (e) of the CST Act.

9. In reply, Mr. Shadan Farasat, learned counsel for the Respondent
relies on an order passed by this Court on 23rd July, 2018 in WP(C) No.
7563/2018 (M/s. Jai Gopal International Impex Pvt. Ltd. v. Commissioner
of Delhi Value Added Tax) which in turn relied on the decision of this Court
in Jain Manufacturing (India) Pvt. Ltd. v. Commissioner of Value Added Tax
(2016) 93 VST 326 (Del) granting the Assessee in that case relief in similar
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circumstances. He pointed out that the said order relief has been stayed
by the Supreme Court in SLP (C) No. 27177/2018 by an order dated 22nd
October, 2018 and which stay has continued.

10. A careful examination of the order in M/s. Jai Gopal International
Impex Pvt. Ltd. (supra) reveals that a parallel cannot be drawn between
the facts of the said case and that the case on hand.

11. The Court is satisfied that the Petitioner has made out a prima facie
case for grant if an ad interim order in its favour. It is accordingly directed
that till the next date of hearing, the impugned notification dated 18th June,
2018 issued by the Respondent No.2 shall remain stayed.

12. List on 5th August, 2019.

[2019] 57 DSTC 88 (Ahmedabad)

In the High Court of Gujarat at Ahmedabad
[Hon’ble Justice Harsha Devani and Hon’ble Justice Bhargav D. Karia]

R/Special Civil Application Nos. 4730/2019

Synergy Fertichem Pvt. Ltd. ... Petitioner
Vs.
State of Gujarat ... Respondent(s)

Date of Order: 08.03.2019

DETAINING & SEIZING THE GOODS U/S 129(3) OF THE CGSTACT — SHOW CAUSE
NOTICE U/S 130 OF THE ACT — GOODS WERE NOT ACCOMPANIED WITH E-WAY
BILL — INTEGRATED GOODS AND SERVICES TAX ALREADY PAID — GOODS IN
QUESTION WERE PERISHABLE — SHOW CAUSE NOTICE U/S 130 WAS ISSUED
WITHOUT COMPLYING THE REQUIREMENTS OF SECTION 129 OF THE ACT -
INTERIM ORDER PASSED DIRECTIONS WERE ISSUED TO RELEASE THE GOODS
& VEHICLE SUBJECT TO FILING OF UNDERTAKING.

Present for the Petitioner : Uchit N.Sheth
ORAL ORDER

(Per : Honourable Ms. Justice Harsha Devani)

1. On 06.03.2019 this Court had passed an order in the following
terms;
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"1. Mr. Uchit Sheth, learned advocate for the petitioners invited
the attention of the court to the provisions of sections 129 and
130 of the Central Goods and Services Tax Act, 2017, to point out
the procedure which is required to be followed by the respondent
authorities in case where any goods are in transit in contravention
of the provision of the Act or the rules made thereunder. It was
pointed out that firstly, under section 129 of the Act, the officer is
required to issue a notice as contemplated under subsection (3)
thereof and thereafter, after affording an opportunity of hearing to
the person concerned, pass an order thereunder. It was submitted
that it is only if there is no compliance of the order passed under
section 129 of the Act, that the provisions of section 130 of the IGST
Act can be resorted to. The attention of the court was invited to the
impugned show cause notice dated 1.3.2019, to submit that the
same seeks to impose penalty, redemption fine and confiscation
under section 130 of the Act without initiating any proceedings
under section 129 of the Act, which is not permissible in law. It was
further submitted that the integrated goods and services tax has
already been paid on the goods in question at the time of import
thereof and that the goods in question are perishable goods with a
limited shelflife.

2. Having regard to the submissions advanced by the learned
counsel for the petitioners, Issue Notice returnable on 8th March,
2019. Direct Service is permitted today."

2. In response to the notice, Mr. Soham Joshi, learned Assistant
Government Pleader, has appeared on behalf of the respondents.

3. The learned Assistant Government Pleader has invited the attention
of the Court to the detention order dated 14.02.2019 issued by the proper
officer under subsection (1) of section 129 of the Central Goods and
Services Tax Act, 2017 (hereinafter referred to as "the CGST Act") and
other relevant statutes. It was submitted that the goods in question were
not accompanied by an Eway bill during the course of transit and therefore,
the respondents are fully justified in passing the detention order under
section 129(1) of the CGST Act.

4. Subsection (3) of section 129 of the CGST Act provides that the
proper officer detaining or seizing the goods or conveyances shall issue a
notice specifying the tax and penalty payable and thereafter, pass an order
for payment of tax and penalty under clause (a) or clause (b) or clause (c).
Subsection (4) provides that no tax, interest or penalty shall be determined
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under subsection (3) without giving the person concerned an opportunity
of being heard.

5. In the present case, the show cause notice dated 01.03.2019 has
been issued under section 130 of the CGST Act calling upon the petitioner
to show cause as to why the goods in question as well as the vehicle should
not be confiscated for nonpayment of an amount of Rs.60,72,639/, as
detailed therein. On a query by the Court, the learned Assistant Government
Pleader is not in a position to point out that the procedure, as contemplated
under subsections (3) and (4) of section 129 of the CGST Act, has been
followed. Thus, prima facie, it appears that the showcause notice under
section 130 of the CGST Act has been issued without complying with the
requirements of section 129 of the CGST Act. It is also an admitted position
that the goods in question are perishable in nature.

6. In the aforesaid premises, in the opinion of this Court, the petitioner
has made out a strong prima facie case for the grant of interim relief. By
way of interim relief, the respondents are hereby directed to forthwith
release the goods in question and the Truck bearing registration no.
GJ0O7UU7250 detained / seized under purported exercise of powers under
sections 129 and 130 of the CGST Act. However, the petitioner shall file
an undertaking before this Court within a week from today to the effect that
in case the petitioner, ultimately, does not succeed in the petition, he shall
duly cooperate in the further proceedings.

7. Stand over to 27.03.2019, so as to enable the respondents to file
affidavit in reply, if any, in the matter.

Direct service is permitted today.

[2019] 57 DSTC 90 (Gurugram)

Before the Sessions Division, Gurugram
[Ravi Kumar Sondhi, D & S Judge]

IS No. BA/1006/2019

Gaurav Singhal ... Applicant
Vs.

The Principal Commissioner, Central Tax GST,

Gurugram & Ors. ... Respondent(s)

Date of Order: 10.04.2019

ARREST — GST - ANTICIPATORY BAIL — HELD - THE OFFENCE UNDER CGST
WILL BE NON-BAILABLE ONLY IF CLEAR CUT VIOLATION OF MORE THAN RS.
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5.00 CRORE IS FOUND AS PROVIDED UNDER SEC. 132 OF THE CGST ACT.
RESPONDENT FINDS CLEAR VIOLATION OF RS.3.00 CRORES IN THIS CASE -
INVESTIGATION ALREADY GOING ON AND ACTUAL ITC RANGES UPTO RS.24.00
CRORES, BUT STILL INVESTIGATION NOT COMPLETED.

DIRECTION ISSUED TO RESPONDENT THAT IN CASE AFTER INVESTIGATION OF
FINDING ANY OFFENCE WHICH IS NON-BAILABLE AS PER PROVISION OF CGST
ACT LLE. UNDER SECTION 132 OF THE ACT IS MADE OUT, RESPONDENT WILL
GIVE ANOTICE OF FOUR DAYS TO APPLICANT PRIOR TO ARREST — APPLICANT
WILL KEEP ON JOINING THE INVESTIGATION AS & WHEN REQUIRED UNDER
SECTION 70 OF THE CGSTACT.

THE ORDER IS VALID FOR TWO MONTHS.

Present for the Applicant :  Sh. AKK. Babbar, Surender Kumar &
Sumit Mehta

Present for Respondent :  Sh. Pramod Bahuguna,
nominated counsel for the respondent
CGST Department along with

Sh. Amar Kumar Singh
Investigating Officer, CGST, Gurugram.

ORDER

Reply filed. During the course of arguments learned nominated
counsel, who appeared on behalf of the respondent CGST Department,
stated that as explained in the reply as on today the Department has
found the clear violation to the extent of about 3.00 Crores % but since
the investigations are already going on and the actual input credit
ranges upto ¥ 24.00 Crores, but still the Department has not completed
the investigations and as required under Section 69 of the CGST Act,
permission of the Commissioner concerned is required to arrest a person,
as such as and when any such situation will arise a proper notice of four
days will be given to the applicant if his arrest will be required provided he
keeps on joining the investigations as and when required and co-operate
in reply to the concerned issue under Section 70 of the CGST Act. On the
contrary, learned counsel for the applicant stated that after filing of this bail
application the applicant has already joined the investigations and he will
keep on joining the investigations and when called as per law.

After considering the contentions, it comes out that the offence under
CGST Act will be non-bailable only if a clear cut violation of more than
%5.00 Crores will be found as provided under Section 132 of the CGST
Act. Since the investigations are already going on and at present the
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respondent Department is having no intention to arrest the applicant as
per the factual position mentioned above, the present application stands
disposed of with a direction to the respondent-complainant that in case
after investigations it finds that any offence which is non-bailable as per
the provisions of CGST Act is made out, it will give a notice of four days
to the applicant before his arrest. However, this order is subject to the
condition that the applicant will keep on joining the investigations as and
when required by the complainant CGST as per the notices issued under
Section 70 of the CGST Act. However this order will also ensure for a
period of two months from this day. Needless to say any observations
made in this order are purely for the purposes of interim provisions as
given above and anything stated in this regard shall not be misconstrued
as an expression of opinion on the merits of the controversy. A copy of this
order be given to the complainant Investigating Officer Amar Kumar Singh
duly attested by the Reader of the Court. File be consigned to the record
room after due compliance.
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[2019] 57 DSTC 93 (Delhi)

Before the Appellate Tribunal, Value Added Tax, Delhi
[M.S. Wadhwa, Member (J) ]

Appeal No. 302/ATVAT/17-18

Madhura Garments ... Appellant
Vs.
Commissioner of Trade & Taxes, Delhi ... Respondent

Date of Order: 29.03.2019

STOCK TRANSFER U/S 6A OF CENTRAL SALES TAX ACT, 1956 - STOCK
TRANSFERRED TO BRANCH IN MARCH, 2013 — BRANCH RECEIVED GOODS IN
APRIL -“F” FORMS ISSUED FORAPRIL MONTH - EXEMPTION DENIED — DEFAULT
ASSESSMENT U/S 9(2) OF CSTACT - WHETHER CORRECT; HELD NO.

PROCEDURAL IRREGULARITIES AND TECHNICALITIES CANNOT OVERRIDE THE
SUBSTANTIVE PROVISIONS AND BENEFIT OF “F” FORM CANNOT BE DENIED.

Facts of the Case

The appellant was engaged in the business of sale of ready-made
garments. The default assessment u/s 9(2) of the CST Act was completed
by the Id. Assessing Authority on 29/3/2017, creating an additional demand
of Rs. 33,13,978/- including interest of Rs. 12,10,388/-.

The appellant filed objections before the Id. SOHA alongwith 3-Forms
worth Rs. 3,23,15,009/- and one F-form photocopy for Rs. 77,19,879/- as
original form pertains to assessment year 2013-14.

The dealer in Delhi sent the goods on transfer to Maharashtra between
26/3/2013 to 29/3/2013 and at Maharashtra these goods were received in
April, 2013.

The Delhi office of the appellant correctly declared transfer in the month
of March-2013 and branch at Maharashtra received the goods in April, 2013
and issued F-form No. 27031643854559, which includes amount of Rs.
77,19,879/- which the Delhi dealer has dispatched to Maharashtra branch
from 26/3/2013 to 29/3/2013 and branch at Maharashtra received the said
goods from 1t April to 3 April. Hence only one consolidated F-form has
been issued in April, 2013.

The appellant filed photocopy of F-form and showed original F-form to
the Id. SOHA but the Id. SOHA ignored this form and did not allow benefit
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of Rs. 77,19,879/- on the basis of F-form and levied both VAT & interest
on such sales.

Held

Appellant had filed a chart showing details of stock transfer made
in March, 2013 which was received at Maharashtra office in April, 2013
alongwith F-form, copy of GR showing movement of goods from Delhi to
Maharashtra and transfer out note, which amply proved that it was a case
of transfer of goods, which has been reflected in the F-form of Maharashtra
office of the month of April, 2013. In Tribunal view, in these circumstances
benefit of this F-form was wrongly denied by the Id. SOHA vide impugned
orders dated 10/10/2017. If benefit of this statutory form which was issued
in the month of April, 2013 was refused, then it means nobody will do
business in the last 3-4 days of every quarter, so far as transfer of goods
from one State to another State was concerned. So tax and interest was
wrongly imposed. Procedural irregularities and technicalities could not
override the substantive provisions and benefit of F-form could not be
denied to the appellant in such circumstances. Accordingly, the appeal
was allowed and impugned orders dated 10/10/2017 passed by Id. SOHA
was hereby set-aside and matter was remanded back to the concerned
VATO to re-frame assessment afresh after giving an opportunity of hearing
to the appellant and after considering the F-form and other documents
submitted by the appellant to prove that it was a case of transfer of goods
from one State to another.

Present for the Appellant :  O.P. Aggarwal, Advocate
Present for Respondent :  S.B. Jain, Advocate
ORDER

1. The present appeal has been filed against the impugned orders
dated 10/10/2017 passed by Ld. Spl. OHA, hereinafter called Objection
Hearing Authority, who reviewed the assessment orders dated 29/3/2017
u/s 74B(5) DVAT Act and directed appellant to deposit Rs. 3,87,837/-
towards tax and Rs. 2,59,479/- towards interest regarding 4th gtr. of 2012-
13.

2. The brief facts of the present appeal are that appellant is engaged
in the business of sale of ready-made garments.

3. That default assessment u/s 9(2) of the CST Act was completed by
the Id. Assessing Authority. on 29/3/2017, creating an additional demand
of Rs. 33,13,978/- including interest of Rs. 12,10,388/-.
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4. Thatappellantfiled objections before the I[d. SOHAalongwith 3-Forms
worth Rs. 3,23,15,009/- and one F-form photocopy for Rs. 77,19,879/- as
original form pertains to assessment year 2013-14.

5. That dealer in Delhi sent the goods on transfer to Maharashtra
between 26/3/2013 to 29/3/2013 and at Maharashtra these goods were
received in April, 2013. (Details enclosed between 15t April, 2013 to 3™
April, 2013 by the appellant).

6. That Delhi office of the appellant correctly declared transfer in the
month of March-2013 and branch at Maharashtra received the goods in
April, 2013 and issued F-form No. 27031643854559, which includes amount
of Rs. 77,19,879/- which the Delhi dealer has dispatched to Maharashtra
branch from 26/3/2013 to 29/3/2013 and branch at Maharashtra received
the said goods from 1%t April to 3 April. Hence only one consolidated
F-form has been issued in April, 2013.

7. That the appellant filed photocopy of F-form and showed original
F-form to the Id. SOHA but the Id. SOHA ignored this form and did not
allow benefit of Rs. 77,19,879/- on the basis of F-form and levied both VAT
& interest on such sales.

8. The appellanthas challenged the impugned orders dated 10/10/2017
passed by Id. SOHA on following grounds before this Tribunal —

i)  That the impugned order passed by Id. SOHA is against law and
facts.

i)  That the Id. SOHA erred while not allowing deduction on transfer
of goods of Rs. 77,19,879/- in the 4™ gtr. of 2012-13, inspite of
possessing valid F-form.

iii)  That Delhi branch of the appellant has dispatched to their branch
in March, 2013 and correctly declared transfer in the month of
March 2013 and Maharashtra Branch has received the said goods
in the month of April, 2013 and correctly issued F-form for the
month of April, 2013 which includes transfer of Rs. 77,19,879/-
which was dispatched by the Delhi branch in the month of March,
2013.

iv) That even otherwise, deeming provision of sale are not applicable
on the dealer as both Delhi branch and Maharashtra are the
same person as both branches belong to one owner i.e. Madura
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Garments Life Style Retail Co. Ltd. It is not covered under the
definition of “sale”.

9. On the basis of above facts and grounds of appeal, it has been
prayed that impugned order dated 10/10/2017 passed by Id. SOHA be set-
aside to the extent of imposition of tax and interest after consideration of
F-form filed by the appellant regarding the month of April, 2012-13.

10. Heard to applicant’s Id. Counsel Mr. O.P. Aggarwal and Mr. S.B.
Jain on behalf of the revenue and perused the file.

11. As stated above, appellant transferred certain goods from Delhi
office to Maharashtra office during the period of 26/3/2013 to 29/3/2013,
which was received by Maharashtra office between the periods of 1t April,
2013 to 3 April, 2013. The short controversy, in the present appeal is
whether benefit of F-form relating to the month of April, 2012-13, which
includes disputed transfer made between 26/3/2013 to 29/3/2013 by
the appellant from Delhi to Maharashtra can be given and whether it is
a sale, so that tax and interest was rightly imposed by the respondent.
Before proceeding further, it would be appropriate to reproduce following
observations by the Hon’ble High court in the case of Esjyapeelmpex (P)
Ltd. Vs. Commercial Tax Officer, Sowcarpet-1 (42 VST Page-61), where
similar question arose before the Hon’ble Court —

“In my view, no rule or regulation has been brought to the notice
of court stipulating any outer time limit for filing such Form F
declaration. Therefore, denial of exemption cannot be solely due
to the default committed by the petitioner, which according to them
was beyond their control. In any event, if the petitioner possesses
the required statutory document which would justify their claim
for exemption, the respondent authority cannot refuse to look into
those documents, unless he has been statutorily prohibited from
doing so. When technicalities and equity are pitted against each
other equity alone shall triumph. That apart, the issue involved in
the present case is a money claim and therefore, the petitioner is
entitled to effective and reasonable opportunity.”

12. If we apply the ratio of the above case to the facts of the case
in hand, we find that appellant is in possession of required F-form but
it is part of the F-form for the month of April, 2012-13. The Id. counsel for
the revenue has invited attention of this Tribunal towards Rule-12 of
Central Sales Tax Rules, particularly Il proviso to this Rule, which is as
follows —
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“Provided also that where, in the case of any transaction of sale, the
delivery of goods is spread over to different quarters in a financial
year or of different financial years, it shall be necessary to furnish a
separate form. “

13. It is clear from the bare reading of the above provision that it
is applicable in case of any transaction of sale but in present appeal, itis
a case of transfer of goods from one office to another office of the same
party. There is even no ‘deemed sale’ in the present case. The burden to
prove that it is a case of transfer of goods from one State to another State
and it is not a sale, lies on the appellant as per section 6A (1) of CST Act,
which is as follows —

“Where any dealer claims that he is not liable to pay tax under
this Act, in respect of any goods, on the ground that the movement
of such goods from one State to another was occasioned by
reason of transfer of such goods by him to any other place of his
business or to his agent or principal, as the case may be and
not by reason of sale, the burden of proving that the movement
of those goods was so occasioned shall be on that dealer and
for this purpose he may furnish to the assessing authority, within
the prescribed time or within such further time as that authority
may, for sufficient cause, permit, a declaration, dully filled and
signed by the principal officer of the other place of business,
or his agent or principal, as the case may be, containing
the prescribed particulars in the prescribed form obtained
from the prescribed authority, along with the evidence of
dispatch of such goods (and if the dealer fails to furnish such
declaration, then, the movement of such goods shall be deemed
for all purposes of this Act to have been occasioned as a result
of sale).”

14. Appellant has filed a chart showing details of stock transfer
made in March, 2013 which was received at Maharashtra office in April, 2013
alongwith F-form, copy of GR showing movement of goods from Delhi to
Maharashtra and transfer out note, which amply proves that it is a case of
transfer of goods, which has been reflected in the F-form of Maharashtra
office of the month of April, 2013. In my view, in these circumstances
benefit of this F-form was wrongly denied by the Id. SOHA vide impugned
orders dated 10/10/2017. If benefit of this statutory form which was
issued in the month of April, 2013 is refused, then it means it directly
that nobody will do business in the last 3-4 days of every quarter, so far
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as transfer of goods from one State to another State is concerned. As it
is not a case of sale from one State to another, so in my view tax and
interest was wrongly imposed. Procedural irregularities and technicalities
cannot override the substantive provisions and benefit of F-form cannot
be denied to the appellant in such circumstances. Accordingly, present
appeal is allowed and impugned orders dated 10/10/2017 passed by Id.
SOHA are hereby set-aside and matter is remanded back to the concerned
VATO to re-frame assessment afresh after giving an opportunity of hearing
to the appellant and after considering the F-form and other documents
submitted by the appellant to prove that it is a case of transfer of goods
from one State to another.

15. Order pronounced in the open court.

16. Copies of this order shall be served on both the parties and the
proof of service be brought on record by the Registry.

[2019] 57 DSTC 98 (Delhi)

Before the Appellate Tribunal, Value Added Tax, Delhi
[M.S. Wadhwa, Member (J) ]

Appeal No. 56/ATVAT/18-19

Pratishtha Industries ... Appellant
Vs.
Commissioner of Trade & Taxes, Delhi ... Respondent

Date of Order: 04.04.2019

DISALLOWANCE OF INPUT TAX CREDIT U/S 9(2)(g) OF DVAT ACT, 2004. REFUND
U/S 38(3) OF THE ACT — REVENUE DISALLOWED ITC ON THE BASIS OF TAX
NOT VERIFIED OF SELLING DEALER AND HIS EXTENDED DEALER — DEFAULT
ASSESSMENT OF TAX & INTEREST ISSUED — DEMAND CREATED AGAINST LONG
OVERDUE REFUND — REVENUE APPLIED SECTION 40A WITHOUT ADDUCING
EVIDENCE ON RECORD TO PROVE THE COLLUSION BETWEEN PURCHASERS
AND SELLING DEALER-WHETHER CORRECT; HELD NO -BECAUSE THERE WAS
NO PRIVITY OF CONTRACT BETWEEN APPELLANT AND SUPPLIER OF SELLING
DEALER. APPEAL ALLOWED.

Facts of the Case

The appellant firm filed VAT returns for all the four quarters of the
assessment year 2013-14. The return of VAT for the tax period 1/1/2014
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to 31/3/2014, claiming a refund of Rs. 3,89,284/- was filed by the appellant
on 8/10/2014.

That the assessing officer vide notices of default assessment of tax
& interest u/s 32 DVAT Act, dated 13/9/2017, while processing the refund
claimed by the appellant in its return of 4th qtr. of 2013-14, disallowed the
entire ITC of Rs. 4,44,749/- claimed by the appellant firm in its return of
VAT, on account of purchases made from one M/s Dee Pee Gupta (Tin No.
07420228385), a registered dealer and created a demand of Rs. 7,08,491/-
(tax Rs. 4,44,749/- + interest Rs. 2,63,7421). As per the 2A submitted by
the appellant with the 2B submitted by the M/s Dee Pee Gupta, there is no
mis-match of sales and purchases between them. Further, it is alleged that
the RC of M/s Dee Pee Gupta has been cancelled w.e.f. 1/2/2017, whereas
the purchases have been made by the appellant from the above dealer in
the assessment year 2013-14, when the selling dealer was registered with
the department. ITC claimed by the appellant, on account of purchases
made from M/s Dee Pee Gupta have been disallowed u/s 9(2)(g) of the
DVAT Act.

That the above dealer issued tax invoices which clearly mention the
Tin No. of dealer on its invoices and has even submitted its VAT return for
the assessment year 2013-14. All the purchases of the appellant from the
above dealer were supported by tax invoices as well as payments thereof
have been made through accounts payee cheques and duly reflected in
the books of accounts of the appellant firm.

That against the notices of default assessment of tax & interest, the
appellant filed objections before the Id. OHA on various grounds, but the
Id. OHA in a mechanical manner, without looking into facts of the case and
various judgments by Hon’ble High Court and Hon’ble Supreme Court, on
the application of section 9(2)(g) and in defiance of the settled law, had
dismissed the objections vide orders dated 10/4/2018.

Held

The registration of selling dealer was cancelled w.e.f. 1/2/2017 whereas
the purchases have been made by the appellant from the above dealer in
the assessment year 2013-14, when the selling dealer was registered with
the department and there was no mis-match between the 2A & 2B of the
purchasing and selling dealer. No doubt there was no mis-match in the 1st,
2nd & 3rd qtr. but in 4th qtr. there was mis-match but in the 4th qtr. amount
of ITC claimed by the appellant was Rs. 132,083.15 whereas output tax
deposited by the selling dealer M/s Dee Pee Gupta and Company was
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Rs. 1,47,668.80 which is more than the ITC claimed by the appellant. In
Tribunal view, Id. VATO wrongly disallowed ITC claimed by the appellant
without issuing notices to the selling dealer. A similar question arose before
the Hon’ble Delhi High Court in the case of On Quest Merchandising India
(P) Ltd. Vs. Govt. of NCT of Delhi and Ors. 556 DSTC 1181.

After applying the ratio of the above case to the facts of the case in
hand, Tribunal came to the conclusion that in this appeal also ITC was
wrongly denied to the appellant as appellant was in possession of valid
tax invoices and there was no mis-match between the 2A & 2B of the
purchasing and selling dealer. Ld. VATO in the assessment orders dated
13/9/2017 had applied section 40A but no evidence to prove the collusion
between the appellant and selling dealer had been filed. The selling dealer
M/s Dee Pee Gupta even deposited more tax in the 4th qtr. of assessment
year 2013-14 than the ITC claimed by the appellant. The Tribunal agreed
to the submissions of the appellant’s Id. counsel that Id. VATO was not
expected to look into sales made by the M/s Global Impex to the selling
dealer M/s Dee Pee Gupta & Company because there was no privity
of contact between the appellant and M/s Global Impex. The appellant
was required to see whether selling dealer was registered on the date
of purchases by the appellant. The selling dealer had also filed quarterly
return of the disputed tax period of 1/1/2014 to 31/3/2014 and registration
of the selling dealer was cancelled on 1/2/2017. As observed by Hon’ble
Delhi High Court in the case of Shanti Kiran Vs. Commissioner of VAT
that unless any collusion was proved between the selling and purchasing
dealer, ITC could not be disallowed to the purchasing dealer when the
purchasing dealer had no mechanism to have any access to the returns
submitted by the selling dealer.

It was also correct to say that as tax period of the appellant firm was
quarterly for which the appellant firm also filed quarterly returns, the Id.
VATO was required to frame assessment according to the quarterly tax
period as held by Hon’ble Supreme Court in the case of ShyamaCharan
Shukla Vs. State of M.P.

On the basis of above discussion, impugned orders dated 10/4/2018
passed by Id. OHA were hereby set-aside and this appeal was allowed
with the direction to the concerned VATO to re-frame assessment afresh
after giving notice to the concerned selling dealer M/s Dee Pee Gupta
and after giving an opportunity of hearing to the appellant. Appellant was
directed to appear before the concerned VATO on 2/5/2019.

Present for the Appellant : V. Lalwani, Advocate
Present for Respondent : S.B. Jain, Advocate
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ORDER

1. The present appeal has been filed against the impugned orders
dated 10/4/2018 passed by Ld. Jt. Commissioner, here-in-after called
Objection Hearing Authority (in short OHA), who vide these orders upheld
the order of assessment of tax and interest u/s 32 DVAT Act, passed by Id.
AVATO (Ward-88) vide orders dated 13/9/2017.

2. The brief facts, relevant for the disposal of present appeal, are that
the appellant is registered with the Department of Trade & Taxes vide Tin
No. 07680306230 in Ward-88, New Delhi.

3. That the appellant firm filed VAT returns for all the four quarters of the
assessment year 2013-14. The return of VAT for the tax period 1/1/2014 to
31/3/2014, claiming a refund of Rs. 3,89,284/- was filed by the appellant
on 8/10/2014.

4. That the assessing officer vide notices of default assessment of tax
& interest u/s 32 DVAT Act, dated 13/9/2017, while processing the refund
claimed by the appellant in its return of 4th gtr. of 2013-14, disallowed the
entire ITC of Rs. 4,44,749/- claimed by the appellant firm in its return of
VAT, on account of purchases made from one M/s Dee Pee Gupta (Tin No.
07420228385), a registered dealer and created a demand of Rs. 7,08,491/-
(tax Rs. 4,44,749/- + interest Rs. 2,63,7421). As per the 2A submitted by
the appellant with the 2B submitted by the M/s Dee Pee Gupta, there is no
mis-match of sales and purchases between them. Further, it is alleged that
the RC of M/s Dee Pee Gupta has been cancelled w.e.f. 1/2/2017, whereas
the purchases have been made by the appellant from the above dealer in
the assessment year 2013-14, when the selling dealer was registered with
the department. ITC claimed by the appellant, on account of purchases
made from M/s Dee Pee Gupta have been disallowed u/s 9(2)(g) of the
DVAT Act.

5. That the above dealer issued tax invoices which clearly mention the
Tin No. of dealer on its invoices and has even submitted its VAT return for
the assessment year 2013-14. All the purchases of the appellant from the
above dealer are supported by tax invoices as well as payments thereof
have been made through accounts payee cheques and duly reflected in
the books of accounts of the appellant firm.

6. Thatagainst the above notices of default assessment of tax & interest,
the appellant filed objections before the Id. OHA on various grounds, but
the Id. OHA in a mechanical manner, without looking into facts of the case



J-102

DELHI SALES TAX CASES 2019

and various judgments by Hon’ble High Court and Hon’ble Supreme Court,
on the application of section 9(2)(g) and in defiance of the settled law,
has dismissed the objections vide orders dated 10/4/2018”, against which
present appeal has been filed on various grounds, which are as follows—

i)

ii)

That the order of AVATO framing the notice of default assessment
of tax and interest as well as order of Id. OHA dismissing the
objections are illegal and void.

That the order of AVATO framing the notice of default assessment
of tax and interest s illegal and void as impugned order is a system
generated order without application of mind.

In the present case, the appellant firm never made any purchases
from M/s Global Impex and had no privity of contact with M/s
Global Impex. Under section 9(2)(g), the ITC can be disallowed
only if there is any discrepancy between the sale and purchases
of purchasing dealer with the selling dealer and only the
circumstances given u/s 9(2)(g). The Hon’ble Delhi High Court in
the case of Shanti Kiran Vs. Commissioner, of VAT clearly held
that unless any collusion is proved between selling and purchasing
dealer, the ITC cannot be disallowed to the purchasing dealerwhen
the purchasing dealer has no mechanism to have any access to
the returns submitted by the selling dealer but the provision does
not empower the AO to travel beyond the transaction between the
selling and purchasing dealer.

iv) That the impugned orders passed by lower authorities are illegal and

void as AVATO failed to consider the fact that there was no mis-
match between the 2A & 2B of the selling and purchasing dealer.
The Id. OHA dismissed the objections in a mechanical manner
and failed to consider the documents submitted by the appellant
before the Id. OHA. Appellant submitted 2A, 2B, DVAT-31 and
Bank Statement showing the genuineness of the transaction
between the M/s Dee Pee Gupta and the appellant firm.

That the impugned order of AVATO as well as that of Id. OHA is
illegal and void as they ignored various judgments by the Hon’ble
Delhi High Court on this issue. In this regard appellant referred to
the case of Smart Mobile Technology (P) Ltd. Vs. Commissioner of
VAT (2017) 55 DSTC 1 and judgment of On Quest Merchandising
India (P) Ltd. Vs. Govt. of NCT of Delhi and Ors. 55 DSTC 1181.
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The ITC claimed by the appellant has been illegally disallowed
in view of the fact that the appellant firm has claimed the ITC
u/s 9(1) r/w section 50 of the DVAT Act. The AVATO has illegally
disallowed the claim of ITC ignoring the statutory provisions
contained in section 22(8) of the DVAT Act as the purchasing
dealer has no notice of cancellation of registration certificate of the
selling dealer by the department. Whereas, in the present case
the appellant firm purchased goods from the dealers who were
registered with the department but for some reason not known
to the appellant, the registration certificate of those dealers were
cancelled.

That the Id. VATO has disallowed the claim of ITC u/s 9(2)(g)
of the DVAT Act, without verifying the fact that even the M/s
Dee Pee Gupta has also filed its return of VAT for the tax period
1/1/2014 to 31/3/2014, which show the selling dealer was also
not aware about the cancellation of its registration certificate by
the department, in view of the fact that there was no compliance
of section 22(8) of the DVAT Act.

viii) That the Id. lower authorities have illegally ignored the settled law

on this issue in the case of the judgment by the Hon’ble Delhi
High Court in the case of CST Vs. Hari Ram Oil Company (1992)
87 STC 493, according to which even where the registration of a
dealer has been cancelled before the sales took place, but such
cancellation is not notified in the official gazette subsequent to
the date of sale, then the selling dealer cannot be deprived of the
benefit of the scheme of the Act. The VAT Tribunal, Delhi in the
case of Shri Sidhi Vinayak Traders Vs Commissioner of Trade
and Taxes also relied upon the above judgment.

ix) That the impugned notice of default assessment of tax and interest

under the DVAT Act is illegal and void. The tax period of the
appellant firm is quarterly for which the appellant firm has also
filed its return of VAT and CST quarterly. The assessments have
also to be framed according to the tax period in accordance with
the provisions of DVAT Act as held by the Hon’ble Supreme
Court in the case of Shyama Charan Shukla Vs State of Madhya
Pradesh.

x) That the impugned orders of lower authorities are illegal as the

assessment has been framed with a mala-fide intention only to with
hold the refunds due to the registered dealers who have claimed
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the refunds in their return but instead of processing the refund
as per section 38(3) of the DVAT Act, the default assessments
are framed after various years of filing of returns only with the
intention to illegally with hold or adjust the amount of demand so
created against the long overdue refund.

7. On the basis of above facts and grounds of appeal, appellant has
prayed that impugned order dated 10/4/2018 passed by Id. OHA be set-
aside and present appeal be allowed.

8. Heard to appellant’s Id. counsel Mr. V. Lalwani & Mr. S.B. Jain on
behalf of the revenue and perused the file, on the basis of which, present
appeal is being disposed off as follows.

9. As stated above, present appeal pertains to tax period, Annual,
2013-14. Ld. VATO vide order dated 13/9/2017 denied the ITC claimed
by the appellant, on the purchases made by the appellant from the M/s
Dee Pee Gupta & Co. on the ground that registration of selling dealer
was cancelled and secondly, selling dealer has not deposited or lawfully
adjusted output tax liability, hence ITC claimed by the appellant was denied
and tax & interest to the tune of Rs. 7,08,491/- was imposed. Against these
assessment orders, appellant filed objections which were also rejected
vide impugned orders dated 10/4/2018, against which present appeal has
been filed. Appellant’s Ld. Counsel submitted that appellant claimed ITC
as per section 9(1) of the DVAT Act. Appellant is in possession of valid tax
invoices as per section 50 of the DVAT Act, issued by the selling dealer M/s
Dee Pee Gupta and Company. Appellant has also submitted that purchases
were made through account payee cheques and they are duly reflected in
the books of accounts of the appellant firm. It is also clear from the facts
that registration of selling dealer was cancelled w.e.f. 1/2/2017 whereas
the purchases have been made by the appellant from the above dealer
in the assessment year 2013-14, when the selling dealer was registered
with the department and there is no mis-match between the 2A & 2B of
the purchasing and selling dealer. No doubt there is no mis-match in the
1st, 2nd & 3rd qtr. but in 4th qtr. there is mis-match but in the 4th gtr.
amount of ITC claimed by the appellant is Rs. 132,083.15 whereas output
tax deposited by the selling dealer M/s Dee Pee Gupta and Company is
Rs. 1,47,668.80 which is more than the ITC claimed by the appellant. In
my view, Id. VATO wrongly disallowed ITC claimed by the appellant without
issuing notices to the selling dealer. A similar question arose before the
Hon’ble Delhi High Court in the case of On Quest Merchandising India
(P) Ltd. Vs. Govt. of NCT of Delhi and Ors. 55 DSTC 1181, where Hon’ble
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Delhi High Court made the following observations —

53. In light of the above legal position, the Court hereby holds
that the expression “dealer or class of dealer’ occurring in Section
9(2) (g) of the DVAT Act should be interpreted as not including
a purchasing dealer who has bonfide entered into purchase
transactions with validly registered selling dealers who have issued
tax invoices in accordance with section 50 of the Act where there is
no mismatch of the transactions in Annexures 2A and 2B. Unless
the expression ‘dealer or class of dealers’ in section 9(2)(g) is ‘read
down’ in the above manner, the entire provision would have to be
held to be violative of Article 14 of the Constitution.

54. The result of such reading down would be that the Department
is precluded from invoking Section 9(2)(g) of the DVAT Act to
deny ITC to a purchasing dealer who has bonfide entered into
a purchase transaction with a registered selling dealer who has
issued a tax invoice reflecting the TIN number. In the event that
the selling dealer has failed to deposit the tax collected by him
from the purchasing dealer, the remedy for the Department would
be to proceed against the defaulting selling dealer to recover such
tax and not deny the purchasing dealer the ITC. Where, however,
the Department is able to come across material to show that the
purchasing dealer and the selling dealer acted in collusion then the
Department can proceed under Section 40A of the DVAT Act.

10. If we apply the ratio of the above case to the facts of the case
in hand, we come to the conclusion that in the present appeal also ITC
was wrongly denied to the appellant as appellant was in possession of
valid tax invoices and there was no mis-match between the 2A & 2B of
the purchasing and selling dealer. Ld. VATO in the assessment orders
dated 13/9/2017 has applied section 40A but no evidence to prove the
collusion between the appellant and selling dealer has been filed. The
selling dealer M/s Dee Pee Gupta even deposited more tax in the 4th
gtr. of assessment year 2013-14 than the ITC claimed by the appellant. |
agree to the submissions of the appellant’s Id. counsel that Id. VATO was
not expected to look into sales made by the M/s Global Impex to the selling
dealer M/s Dee Pee Gupta & Company because there was no privity of
contact between the appellant and M/s Global Impex. The appellant
was required to see whether selling dealer was registered on the date
of purchases by the appellant. The selling dealer has also filed quarterly
return of the disputed tax period of 1/1/2014 to 31/3/2014 and registration
of the selling dealer was cancelled on 1/2/2017. As observed by Hon'ble



J-106 DELHI SALES TAX CASES 2019

Delhi High Court in the case of Shanti Kiran Vs. Commissioner of VAT that
unless any collusion is proved between the selling and purchasing dealer,
ITC cannot be disallowed to the purchasing dealer when the purchasing
dealer has no mechanism to have any access to the returns submitted by
the selling dealer.

11. It is also correct to say that as tax period of the appellant firm is
quarterly for which the appellant firm also filed quarterly returns, the Id.
VATO was required to frame assessment according to the quarterly tax
period as held by Hon’ble Supreme Court in the case of Shyama Charan
Shukla Vs. State of M.P.

12. On the basis of above discussion, impugned orders dated
10/4/2018 passed by Id. OHA are hereby set-aside and present appeal is
allowed with the direction to the concerned VATO to re-frame assessment
afresh after giving notice to the concerned selling dealer M/s Dee Pee
Gupta and after giving an opportunity of hearing to the appellant. Appellant
is directed to appear before the concerned VATO on 2/5/2019.

13. Order pronounced in the open court.

14. Copies of this order shall be served on both the parties and the
proof of service be brought on record by the Registry.
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[2019] 57 DSTC 107 (Jaipur)
In the High Court of Rajasthan
[Hon'ble Justice Mohammad Rafiq and Hon’ble Justice Goverdhan Bardhar]

C. W. 11580/2018

Combined Traders ... Petitioner
Vs.
State of Rajasthan & Ors. ... Respondent(s)

Date of Order: 01.05.2019

CANCELLATION OF ISSUED C FORMS — INVOKING RULE 17(20) OF CENTRAL
SALES TAX (RAJASTHAN) RULES, 1957 — CANCELLATION OF REGISTRATION
CERTIFICATE WITH RETROSPECTIVE EFFECT — CANCELLATION OF C FORMS
ADVERSELY AFFECTED THE PETITIONER — WRIT PETITION CHALLENGING THE
VALIDITY OF RULES 17(20) ULTRA VIRES OF SECTION 8(4), 13(1)(d), 13(3) & 13(4)
(e) OF CENTRAL SALES TAX ACT, 1956 — PETITIONER HAD NO REGISTRATION
IN RAJASTHAN — MAINTAINABILITY OF WRIT — LOCUS OF PETITIONER
TO CHALLENGE THE CANCELLATION OF C FORMS AND OTHER ISSUES -
RESPONDENT DEALERS NEVER AVAILED ALTERNATE REMEDY BEFORE ANY
APPELLATE AUTHORITY — WHETHER RULE 17(20) OF CENTRAL SALES TAX
(RAJASTHAN) RULES CONSTITUTIONALLY VALID; HELD — NO.

OVERRULING THE OBJECTIONS OF RESPONDENT ON THE ISSUE OF
MAINTAINABILITY OF WRIT AND AVAILING ALTERNATIVE REMEDY, THE COURT
HELD THAT SECTION 13(4)(e) OF CENTRAL SALES TAX ACT DID NOT CONFER
ANY AUTHORITY ON STATE TO FRAME A RULE TO CANCEL FORMS ONCE
ALREADY ISSUED — SECTION 13(3) OF THE CST ACT EMPOWERED THE STATE
TO MAKE THE RULES BUT WITH THE RIDER THAT SUCH RULES SHOULD NOT
BE INCONSISTENT WITH THE PROVISIONS OF THE CST ACT — THE COURT
CONFINED ITS CONSIDERATION AS TO THE VALIDITY OF CANCELLATION
OF C FORMS AND DID NOT GO INTO VALIDITY OF CANCELLATION OF THE
REGISTRATION OF THE RESPONDENT DEALERS- RULE 17(20) OF RAJASTHAN
RULES DECLARED ULTRA VIRES OF SECTION 8(4), 13(1)(d), 13(3) AND 13(4)(e) OF
THE CSTACT.

Facts of the case

The petitioner, was a registered dealer in Delhi, had made sales in the
first quarter of 2017-18 under Section 8(1) of the Central Sales Tax Act,
1956 to Respondent No.4 M/s. H.G. International, TIN No.08372171209
and Respondent No.5 M/s. Saraswati Enterprises, TIN No.08942179286.
As per petitioner, the said sales were duly recorded in the books of accounts
against which payments had also been received through the banking
channels. The ledger accounts of the respondents have been enclosed to
the writ petition. To claim reduced rate of tax under Section 8(1), the petitioner
had furnished ‘C’ forms, as per the requirement of Section 8(4) of the Act.
As per second proviso to Rule 12(1) of the Central Sales Tax (Registration
and Turnover) Rules, 1957 a single ‘C’ form was required to be submitted
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for a quarter, which was issued by each of the respondents towards the
transactions made in the first quarter of 2017-18. As per petitioner, the ‘C’
forms were obtained by the Respondents No.4 and 5 online on 06.07.2017
after qualifying the conditions under Rule 17(8), (9), (10), (11), (12) and
(13) of the Central Sales Tax (Rajasthan) Rules, 1957. The petitioner had
claimed refund in the return filed on 11.07.2017 for the first quarter of 2017-
18 under the Delhi Value Added Tax Act, 2004. When the said refund was
not given within a period of two months from the date of filing of return,
petitioner approached the Delhi High Court by filing Writ Petition (Civil)
No0.8283/2017, which vide order dated 18.09.2017, directed the authorities
in Delhi to refund the amount along with due interest within four weeks and
two weeks thereafter respectively. On 25.10.2017, the Respondent No.3
informed the VATO, Ward-17, Delhi about the cancellation of ‘C’ forms of
the Respondents No.4 and 5 on the ground that they have not been found
functioning at their business premises. By another letter dated 30.11.2017,
Delhi VAT authority was informed about cancellation of the said ‘C’ forms
as well as the registration certificates of the Respondents No.4 and 5.
The registration certificates of Respondents No.4 and 5 were cancelled
on 07.12.2017, under Section 16(4) of the Rajasthan Value Added Tax
Act, 2003. The Petitioner preferred the Writ petition before High Court of
Judicature for Rajasthan.

Held

No doubt, there was always a presumption in favour of constitutionality
or validity of a subordinate legislation and burden was upon the person
who attacked it to show that it was invalid. However, lack of legislative
competence to make the subordinate legislation and failure to conform to
the statute under which it was made or exceeding the limits of authority
conferred by the enabling Act, were well recognised parameters for judicial
review of a subordinate legislation.

The obligation of a registered dealer selling the goods to another
registered dealer to avail the benefit of tax provided under Section 8(1)
was only confined to furnish to the prescribed authority in the prescribed
manner a declaration duly filled and signed by the registered dealer to
whom he sells the goods. Such declaration should contain the prescribed
particulars in the prescribed form and manner. Proviso to Section 8(4)
stipulated that the selling dealer has to furnish such declaration within
the prescribed time or within such further time as the authority may, for
sufficient reason, extend. Rule 12 of the Central Rules provides a form
of declaration, the particulars to be contained therein, the period within
which it had to be furnished, consequence of loss of the declaration form,
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and the course to be adopted in that event. However, this provision did
not provide for cancellation of Form C issued. No doubt, Section 13(3)
of the CST Act empowered the State to make the Rules but with the
rider that such Rules should not be inconsistent with the provisions of
the CST Act and the Rules made by the Central Government under
Section 13(1), to make the Rules to carry out the purpose of the Act.
Section 13(4) of the CST Act inter-alia provided that in particular and
without prejudice to the powers conferred by sub-section (3), the State
Government may make rules for all or any of the purposes listed therein
from Clauses (a) to (g). Clause (e) provided that the State Government
may make rules prescribing “the authority from whom, the conditions
subject to which and fees, subject to payment of which, any form of
certificate prescribed under clause (a) of the first proviso to sub-section
(2) of section 6 or of declaration prescribed under sub-section (1) of
section 6A or subsection(4) of section 8, may be obtained, the manner in
which such forms shall be kept in custody and records relating there to
maintained and the manner in which any such form may be used and any
such certificate or declaration may be furnished;” Beyond and in addition
to that, no authority has been conferred on the States and therefore it
could be safely deduced therefrom that no power has been conferred
on the States to frame any Rule for cancellation of the declaration once
validly issued. Rule 17(20) of the Rajasthan Rules was thus marred
by lack of legislative competence and did not conform to the CST Act,
having exceeded the authority conferred on the State Government under
which it was purported to have been made.

The Court was inclined to hold that State had no authority to frame a
rule providing for cancellation of validly issued declaration form/form-C.

In the result, the writ petition deserved to succeed and hereby allowed.
Rule 17(20) of the Rajasthan Rules declared ultra vires Section 8(4),
13(1)(d), 13(3) and 13(4)(e) of the CST Act. The communications dated
20.11.2017 and 30.11.2017 sent by the respondent No.3 to the VATO Ward-
17, New Delhi, with regard to cancellation of ‘C’ Form, were declared illegal
and consequently quashed and set aside. The cancellation of ‘C’ Forms
made vide order dated 07.12.2017 was also quashed and set aside. The
petitioner was held entitled to avail benefit of rates of tax under Section 8
of the CST Act.

Present for the Petitioner : Mr. Rajesh Jain with Mr. Virag Tiwari
and Mr.Shobit Vyas

Present for Respondent(s) : Mr. R.B. Mathur with Ms.Tanvi Sahai
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Judgment

Per Hon’ble Mr. Justice Mohammad Rafiq:

This writ petition has been filed by petitioner, namely, Combined
Traders, praying for declaring Rule 17(20) of the Central Sales Tax
(Rajasthan) Rules, 1957 (for short, ‘the Rajasthan Rules’), as introduced
through notification dated 14.07.2014, ultra vires of Section 8(4), 13(1)
(d), 13(3) & 13(4)(e) of the Central Sales Tax Act, 1956. Further prayer is
made to declare the cancellation of ‘C’ forms permitted to be downloaded
on the website of the Department to respondents no.4 and 5, vide order
dated 07.12.2017, as illegal, without the authority of law and violative
of Article 19(1)(g) of the Constitution of India. Prayer is also made for
quashing and setting aside the communications dated 20.11.2017 and
30.11.2017 sent by the respondent no.3 to the VATO Ward-17, New Delhi,
as being preposterous and not sustainable as the said communications
preceded the date of cancellation of ‘C’ form, which was 07.12.2017. The
petitioner has further prayed for declaration that the registration certificates
of the respondents no.4 and 5, which were cancelled on 07.12.2017
with retrospective effect from 01.05.2017, were valid during the period
when transactions were made by the petitioner and that even according
to Section 16(4) of the Rajasthan Value Added Tax Act, 2003 such
cancellation can only be effective from the date of the order or the hoisting
of such cancellation on the portal of the department and would not come
into effect retrospectively. It is also prayed to declare the communication
dated 27.12.2017 sent by the respondent no.2 to the Commissioner VAT/
GST, Delhi as without the authority of law and thus quash and set aside
the same. Lastly, prayer is made for a direction to the respondent no.1 to
validate the ‘C’ forms issued to the respondents no.4 and 5 on 06.07.2017
immediately thus enabling the petitioner to claim the benefit of Section
8(1) as he had already submitted the said ‘C’ forms verified on TINXSYS
on 14.09.2017.

Briefly stated, the facts of the case are that the petitioner, as a
registered dealer in Delhi, had made sales in the first quarter of 2017-
18 under Section 8(1) of the Central Sales Tax Act, 1956 (‘for short, ‘the
Act’) to respondent no.4 M/s. H.G. International, TIN No.08372171209 and
respondent no.5 M/s. Saraswati Enterprises, TIN No.08942179286. As per
petitioner, the said sales were duly recorded in the books of accounts against
which payments had also been received through the banking channels.
The ledger accounts of the respondents have been enclosed to the writ
petition. To claim reduced rate of tax under Section 8(1), the petitioner had
furnished ‘C’ forms, as per the requirement of Section 8(4) of the Act. As
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per second proviso to Rule 12(1) of the Central Sales Tax (Registration
and Turnover) Rules, 1957 (for short, ‘the Rules of 1957’) a single ‘C’ form
is required to be submitted for a quarter, which was issued by each of the
respondents towards the transactions made in the first quarter of 2017-18.
As per petitioner, the ‘C’ forms were obtained by the respondents no.4 and
5 online on 06.07.2017 after qualifying the conditions under Rule 17(8), (9),
(10), (11), (12) and (13) of the Central Sales Tax (Rajasthan) Rules, 1957
(for short, ‘the Rajasthan Rules’). The petitioner had claimed refund in the
return filed on 11.07.2017 for the first quarter of 2017-18 under the Delhi
Value Added Tax Act, 2004 (for short, ‘the DVAT Act’). When the said refund
was not given within a period of two months from the date of filing of return,
petitioner approached the Delhi High Court by filing Writ Petition (Civil)
N0.8283/2017, which vide order dated 18.09.2017, directed the authorities
in Delhi to refund the amount along with due interest within four weeks and
two weeks thereafter respectively. On 25.10.2017, the respondent no.3
informed the VATO, Ward-17, Delhi about the cancellation of ‘C’ forms of
the respondents no.4 and 5 on the ground that they have not been found
functioning at their business premises. By another letter dated 30.11.2017,
Delhi VAT authority was informed about cancellation of the said ‘C’ forms
as well as the registration certificates of the respondents no.4 and 5. The
registration certificates of respondents no.4 and 5 were cancelled on
07.12.2017, under Section 16(4) of the Rajasthan Value Added Tax Act,
2003 (for short, ‘RVAT Act’). Hence this writ petition.

Mr. Rajesh Jain, learned counsel for petitioner, argued that while
sub-section (1) of Section 13 of the Act confers power on the Central
Government to make Rules, sub-section (4) of Section 13 gives that power
to the State Government. Section 13(3) provides that the Rules framed by
the State Government should not be inconsistent with the provisions of the
Act and the Rules made under sub-section (1). Sub-section (4) in clauses
(a) to (j) stipulates the purposes for which the State Government can make
the Rules. As per clause (e) of Section 13(4) of the Act, the State could
make rules as regards, (a) the authority from whom; (b) conditions subject
to which; (c) the fee subject to payment of which any form or certificate
prescribed under sub-section (4) of Section 8 (as relevant in this case) may
be obtained. In addition, this clause also permits the State to frame Rules
so as to decide the manner in which such form shall be kept in custody
and records relating thereto maintained and the manner in which any such
form may be used or any such certificate or declaration may be furnished.
Therefore, the rule making power available to the State under Section 13(4)
(e) does not confer any authority on the respondent no.1 to frame a rule so
as to provide cancellation of the ‘C’ form once issued. Rule 17(20) notified
on 14.07.2014 by respondent no.1 is not only inconsistent with the Act
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but is also outside the scope of rule making power of the State. Invoking
this Rule, the ‘C’ forms issued by the respondents no.4 and 5 have been
illegally cancelled for which no provision exists under the Act. Reliance
in support of this argument is placed on the judgments of the Supreme
Court in Sales Tax Officer, Ponkunnam and Another Vs. K.I. Abraham
—1967 (2) STC 367 (SC), India Carbon Vs. State of Assam — (1997) 106
STC 460 (SC), Dawar Brothers, Bhopal Vs. State of M.P. and Others
- (1979) 44 STC 286 (MP). Learned counsel, Mr. Rajesh Jain also relied
on the judgment of the Supreme Court in General Officer Commanding-
in-Chief and Another Vs. Dr. Subhash Chandra Yadav and Another
—(1988) 2 SCC 351, and submitted that the Supreme Court therein held
Rule 5-C of the Cantonment Fund Service Rules, 1937 to be ultra-vires of
Section 280(2)(c) of the Cantonment Act, 1924. Reliance is also placed on
the judgment of the Supreme Court in Laghu Udyog Bharti and Another
Vs. Union of India and Others — (1999) 6 SCC 418 and judgment of the
Delhi High Court dated 22.10.2018 in Areness Foundation Vs. Government
of NCT of Delhi and Another in Writ Petition (Civil) No.9123/2018.

Mr. Rajesh Jain, learned counsel, argued that there exists no provision
under the Act for cancellation of ‘C’ form. This has also been accepted by
the department before Delhi High Court in the case of Jain Manufacturing
(India) Pvt. Ltd. Vs. Commissioner of VAT Delhi — 2016 (93) VST 326
(Del). The Special Leave Petition preferred against that judgment was
dismissed by the Supreme Court vide order dated 25.10.2016. The decision
in Jain Manufacturing, supra, was followed by the Delhi High Court in
Emami Agrotech Ltd. Vs. Commissioner of VAT. The Delhi High Court,
vide order dated 30.08.2016, directed the respondent Commissioner to
validate the statutory ‘C’ forms issued to the petitioner therein.

It is argued that the Central Government, while making the Rules, has
not carved out any rule thereunder permitting cancellation of the declaration
form. Even Section 13(1)(c) of the Act permits the Centre to make Rules
providing for the cases and circumstances in which and conditions subject
to which any registration granted under the Act may be cancelled. Quite
contrary to the stipulations contained under Section 13(3), the respondent
no.1 through the notification S.O. 50, dated 14.07.2014, introduced Rule
17(20) of the Rajasthan Rules after a gap of 57 years from the date of its
introduction. No other State in their Rules has any provision permitting the
State authority to make Rules providing for cancellation of ‘C’ form once
issued to the selling dealer, which would be evident from the set of rules of
other States cited during the course of hearing.

On the question of cancellation of registration certificate, it is submitted
that the registration certificates of the respondents no.4 and 5 have been
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cancelled on 07.12.2017 under Section 16(4) of the RVAT and not under
Section 7(4)(b) of the Act. Registration certificate under the CST Act cannot
be cancelled by applying the provisions of the RVAT. For this, reference is
made to Section 9(2) of the Act, which starts with the expressions “subject
to the other provisions of the Act and the Rules made thereunder”. RVAT
can only be resorted to where the matter relates to “registration of the
transferee’s business” and not for cancellation of registration under the
Act. Thus, for cancellation of registration certificate under the Act, Section
7(4)(b) would be applicable where it has been made permissible at the
instance of the department and Section 7(5) when it is at the instance of
an assessee. Rules which contemplate the cancellation process are Rule
9(3) for Section 7(4)(b) and Rule 10 of the Rules for Section 7(5). In the
rule making power available under Section 13(4) of the Act, none of the
clauses from (a) to (g) deals with cancellation of the registration certificate.
Thus, it is clear that the States have not been empowered to make Rules
for cancellation of either ‘C’ forms or registration certificate validly issued
under the Act. Even as per Section 16(4) of the RVAT where certificate
of registration can be cancelled as may be deemed appropriate by the
authority, the same cannot be understood to have conferred power on the
authority to cancel the registration certificate retrospectively. Cancellation
under Section 7(5) takes effect from the end of the year. Thus, when
registrations of respondents no.4 and 5 were cancelled on 07.12.2017,
such cancellation would take effect either from 07.12.2017 or on a
subsequent date when such cancellations were hosted on the website of
the department. Learned counsel, in support of his submissions, has placed
reliance on the judgment of Delhi High Court in Chhabra Electric Stores
Vs. Commissioner of Delhi — 1972 (30) STC 85 (Del). He submitted that
as held by the Delhi High Courtin Jain Manufacturing, supra, retrospective
cancellation under the Act is not envisaged under Section 7(4)(b). It is
argued that notwithstanding cancellation of the registration certificate of
the purchasing dealers, the petitioner cannot be denied the benefit of
deduction, who has acted on the strength of the registration certificates of
respondents no.4 and 5, which were valid at the time of transactions. To
buttress his argument, learned counsel also relied on the judgments of the
Supreme Court in State of Maharashtra Vs. Suresh Trading Company
—(1998) 109 STC 439 (SC) and State of Madras Vs. Radio Electricals
Ltd. - (1966) 18 STC 222 (SC).

It is submitted that the preliminary objection raised by the respondents
no.1, 2 and 3 as regards the maintainability of the writ petition, is liable
to be rejected. Since vires of Rule 17(20) of the Rajasthan Rules have
been challenged, therefore, it could only be done by invoking the writ
jurisdiction of this Court under Article 226/227 of the Constitution of India.
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The authorities appointed under the Statute are creatures of the Statute
who cannot go into the validity of the provisions of the Act and the Rules.
Moreover, challenge by the petitioner is also supported with the judgment
of Delhi High Court in Jain Manufacturing, supra. The judgment of the
Supreme Court in Commissioner of Sales Tax Vs. Shree Krishna Engg.
- (2005) 2 SCC 692, relied upon by the respondents, is not applicable
inasmuch as it deals with the situation where no ‘C’ forms have been
issued and the selling dealers approached the Court for a direction to the
concerned Sales Tax Department to issue of such ‘C’ forms. In that case
the court was dealing with a situation where no C-Form was issued and the
selling dealer had approached the court for a direction to the concerned
Sales Tax Department to issue such C-Form. In that context, the Supreme
Court observed that the registration is really in the nature of a concession
and not a matter of right and that it was conditional upon fulfillment of certain
statutory requirements. The aforesaid judgment has been distinguished in
Jain Manufacturing, supra.

Lastly, Mr. Rajesh Jain, learned counsel, submitted that cancellation
of ‘C’ forms has adversely affected the petitioner. When transactions were
effected under Section 3 of the Act, which have also been accepted by the
authority in Delhi, then on the submission of the ‘C’ forms, obligation of
the petitioner as contemplated under Section 8(1) and (4) of the Act stood
discharged and came to an end. If the respondent authorities had any
cause of action against respondents no.4 and 5, then they could invoke
any proceedings under the Act against them including assessment of tax,
interest and penalty for which petitioner has no grievance. Learned counsel
in this connection has relied on the judgment of the Orissa High Court
in State of Orissa Vs. Santosh Kumar and Co. - (1983) 54 STC 322
(Orissa). It is submitted that when the respondent no.4 stood registered
with the respondents no.2 and 3 for over a period of three years and
respondent no.5 for six months, then cancellation of ‘C’ forms is arbitrary
and violative of Articles 14 and 19 (1)(g) of the Constitution of India.

On the contrary, Mr. R.B. Mathur, learned counsel appearing for the
respondent submitted that the tax authorities at Delhi wrote a letter to the
tax authorities in Rajasthan to verify the genuineness of the ‘C Forms’
issued by two traders, namely M/S H&G International and M/S Sarswati
Enterprise, alleged to be registered dealers in the state of Rajasthan. It was
pointed out that vide the C- forms goods worth RS.4,89,51,010.00/- and
Rs.7,20,53,338/- were purchased by the present petitioner from M/s H&G
International and M/s Saraswati Enterprises, respectively on 06.07.2017.
On due inquiry made by the tax authorities in Rajasthan, it was found that
no business activity was done at the address given by the dealers, both
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the addresses were of residential areas and on inquiry made from the
neighboring people, they denied any knowledge of any business activity at
the given address. Giving a logical end to the enquiry, show-cause notices
were issued to both the registered dealers by the sales tax authorities
in Rajasthan. Despite notices, no one appeared and consequently the
registration of the dealers were cancelled w.e.f 03.12.2014. The order
cancelling the registration of the traders was never put to challenge before
any of the authorities by the aggrieved parties, and thus has attained finality.
The authorities at Delhi were also informed regarding the proceedings
against the dealers at Rajasthan and the cancellation of their ‘C’ Forms.

Mr. R.B. Mathur, learned counsel, submitted that the petitioner in the
present case challenged validity of the Central Sales Tax Rule, 1957, even
though he is not even a dealer registered in the state of Rajasthan. It is
submitted that following a due inquiry, registration of two dealers, namely,
M/s H&G International and M/S Saraswati Enterprise was cancelled by
the assessing authority vide an order passed under Rule 17(20) of Central
Sales Tax rule, 1957, read with Rule 48, Rajasthan Value Added Tax Rules,
2006 and Section 16(4) Rajasthan Value Added Tax Act, 2003. The present
petitioner is a stranger to the assessment/penalty order passed by the
assessing authority and has no locus to challenge the vires of the Rules.
Learned counsel argued that the said order was never challenged by the
concerned dealers registered in Rajasthan before any appellate authority
and hence has attained finality. Further, the registered dealers to whom the
C-forms were issued have not even put in appearance before this court,
raising a serious cloud of doubt on the actions of the present petitioner
and filling of the present petition. It is a settled principle of law that no
proceedings can be initiated by a person who is stranger to the case. Thus,
the present writ deserves to be dismissed on this ground alone.

Mr. R.B. Mathur, learned counsel appearing for revenue, further
submitted that the Central Sales Tax Act 1956 is a complete code in
itself. The Act provides for a provision of appeal before the appropriate
authorities. Neither the petitioner nor the dealer registered in the State
of Rajasthan has made any challenge to the order cancelling ‘C’ forms.
In such circumstances the order of the Assessing Officer after attaining
finality cannot be challenged at this stage and the authority of this court
cannot be used as a measure to bypass the provisions of the above
mentioned Act. Learned counsel relying on the judgment of the Apex Court
in the case of Tithagur Paper Mills v/s State of Orissa - AIR 1983 SC
603 has submitted that it has been held therein that courts should be slow
in interfering in matters where adequate appellate machinery is available
to the petitioner. The powers available to the court under Articles 226 of
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the constitution are discretionary in nature and should be applied with
abundant caution, especially in taxation matters, where greater latitude is
available to the authorities. Reliance in support of this argument is placed
on judgment of the Supreme Court in Authorized Officer, State Bank of
Travancore and Another Vs. Mathew K.C. - AIR 2018 SC 676.

Mr. R.B. Mathur, learned counsel for the respondent, submitted that itis
a settled principle of law that while interpreting a question, challenging the
vires of the act/rules, the court should be slow in holding an act/rules ultra
vires, and there is a general presumption in favor of constitutionality of the
statute. It is submitted that the Supreme Court in the case of Hindustan
Zinc Ltd. v/s Rajasthan Electricity Regulatory Commission - (2015)
12SCC 611, has held that where the validity of subordinate legislation
is challenged, question to be asked is whether power given to the rule
making authority has been exercised for the purpose for which it was
given. The Court has to examine the nature, object and scheme of the
legislation as a whole to consider what is the area over which powers are
conferred upon the rule making authority. However, the court has to start
with the presumption that the rule is intra vire and has to be read down
only to save it from being declared ultra vires in case the court finds that
the above presumptions stand rebutted and the impugned Regulations are
relatable to the specific provisions contained in Section 86(1)(e) of the Act.
Learned Counsel further submitted that the Supreme Court very recently in
the case of TVS Company V/s. State of Tamil Nadu reported in (2018)
AIR (SC) 5624 has reiterated the principle that the court should be slow in
the reviewing the fiscal laws and any concession claimed should be strictly
in accordance with law.

Mr. R.B. Mathur, learned Counsel for the respondent, submitted that
the Rajasthan Value Added Act, 2003 and the Central Sales Tax Act,
1956, each is a complete code. A bare perusal of the various provisions
of either of the Acts, makes it amply clear that the rules envisaged under
Rule 17(20) of the Central Sales Tax (Rajasthan) Rules, 1957, are in
consonance therewith. Reference is made to various provisions of the
Central Sales Tax Act, 1956, especially sections 8, 9, 13, 16 and Rules 9
and 17 of the Central Sales Tax (Registration and Turnover) Rules of 1967.
Learned counsel, submitted that it is of utmost relevance that in an era of
e-filing of documents and returns, the chances of physical verification by
the sales tax authorities have been reduced. This in turn has increased
the possibility of sham transactions and filing of returns and declarations
by shell companies. With a view to check the loss of state exchequer and
safeguarding interest of the state revenue, the provisions relating to filling
of returns and declarations were made more stringent. The apex court as
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well as various high courts of the country have consistently held that any
rule to promote the cause of the Act should be held intra-vires. Once an Act
is promulgated, a reasoning which gives it teeth to ensure the furtherance
of purpose of the Act, should be adopted. It is submitted that the Apex
Court in the case of Commissioner of Sales Tax V/s. Shree Krishna
Engg. Co./ & ors. reported in (2005) 2 SCC 693 has held that it is a
settled law that equity plays only a minuscule role in fiscal matters, even if
such considerations were to be applied, there would still be no justification
for an application adverse to the interest of the state. The dealer who has
chosen to trust the other dealer must suffer for his mercantile recklessness.

Learned Counsel further argued that a similar controversy came up
before the Gujarat High Court in the case of Willowood Chemicals Pvt.
Ltd. Vs. Union of India — 2018 (19) GSTL 228, wherein the court while
examining the provisions of Section 13(4) of the Central Sales Tax Act,
1956, held that it was well within the legislative competence of the state
to formulate rules for submission of declaration forms within the stipulated
time period.

We have bestowed our anxious consideration to rival submissions,
perused the material on record and studied the cited precedents.

Before proceeding to examine the merits of the case, we would begin
with by referring to some of the cited case law. The Supreme Court in State
of Maharashtra Vs. Suresh Trading Company, supra, was dealing with
a case in which the respondents, who were registered dealers under the
Bombay Sales Tax Act, 1959, purchased goods from Sulekha Enterprises
Corporation between 1st January and 31st December, 1967. It was not
disputed that on the date of such sale, Sulekha Enterprises Corporation
held a valid registration. The respondent on that basis claimed deduction in
the turnover of sales, however, the Sales Tax Officer disallowed the same
on the premise that registration of Sulekha Enterprises Corporation stood
cancelled on 20.08.1967 with retrospective effect from 01.01.1967. The
Bombay High Court reversed the decision of the Sales Tax Officer. The
Supreme Court while affirming the decision of the Bombay High Court held
as under:-

“....Apurchasing dealer is entitled by law to rely upon the certificate
of registration of the selling dealer and to act upon it. Whatever
may be the effect of a retrospective cancellation upon the selling
dealer, it can have no effect upon any person who has acted upon
the strength of a registration certificate when the registration was
current. The argument on behalf of the department that it was the
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duty of persons dealing with registered dealers to find our whether a
state of facts exists which would justify the cancellation of registration
must be rejected. To accept it would be to notify the provisions of
the statute which entitle persons dealing with registered dealers to
act upon the strength of registration certificates.”

The aforesaid decision of the Supreme Court was followed by the Delhi
High Court in Shanti Kiran India Pvt. Ltd. Vs. Commissioner Trade &
Tax Department — (2013) 57 VST 405 (Delhi), by holding thus:-

“This court is of the opinion that in the absence of any mechanism
enabling a purchasing dealer to verify if the selling dealer deposited
tax, for the period in question, and in the absence of notification
in a manner that can be ascertained by men in business that a
dealer's registration is cancelled (as has happened in this case)
the benefit of input credit, under Section 9(1) cannot be denied.
Furthermore, this Court notices that the cancellation of both
selling dealers' registration occurred after the transactions with the
appellant. The VAT authorities observed that the scanty amounts
deposited by the selling dealers was incommensurate with the
transactions recorded, and straightaway proceeded to hold that
they colluded with the appellant. Such a prior conclusions are
based on no material, or without inquiry, and accordingly unworthy
of acceptance.”

The Orissa High Court in State of Orissa Vs. Santosh Kumar, supra,
was dealing with a case where deduction in respect of sales made to a
registered dealer was disallowed on the ground that the purchasing dealer
was fictitious although it (purchasing dealer) held a valid registration on the
date of the transaction. In those facts, it was held as under:-

“....Once a certificate of registration is issued to a person and he
becomes a registered dealer, he is entitled to certain benefits under
the Act. Certificates granted by the public officers have their value
and people in the commercial field would in normal course accept
such certificates to be genuine. The fact that registration has been
granted, yet the person holding the certificate is a fictitious one
seem to be contradictions in term. A certificate of registration can
be granted only when the dealer, apart from being a businessman,
satisfies the other requirements prescribed by law. A registration
certificate cannot be granted to a non-existent person. The fact that
there have been some persons who are labelled by the department
as fictitious dealers goes to show that the officers under the Act
either collude with dishonest people in the field or fail to exercise
due diligence and allow fraud to be practised in the commercial
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field. Whether it is collusion or negligence, these officers bring
disrepute to the State and introduce uncertainty and lack of
confidence into a true field of trust. It is high time that the State
Government institutes appropriate enquiries, take such steps as
are necessary to eliminate fictitious dealers from the field and also
take strong action against persons connected with such matters so
that there be no recurrence of it in future.”

The Supreme Court in State of Madras Vs. Radio Electricals Ltd.,
supra, while considering as to what precaution a seller is required to
exercise while entering into a transaction of sale with a buyer, observed
as under:-

“....He (the seller) must satisfy himself that the purchaser is a
registered dealer, and the goods purchased are specified in his
certificates but his duty extends no further. If he is satisfied on
these two matters, on a representation made to him in the manner
prescribed by the Rules. and the representation is recorded in the
certificate in Form 'C' the selling dealer is under no further obligation
to see to the application of the goods for the purpose for which it
was represented that the goods were intended to be used. If the
purchasing dealer misapplies the goods he incurs a penalty under
Section 10. That penalty is incurred by the purchasing dealer and
cannot be visited upon the selling dealer. ..... ”

A somewhat identical controversy came up for consideration before
the Delhi High Court in Jain Manufacturing, supra. The petitioner in that
case was engaged in trading of duty entitlement pass book scrips and was
having its registered office in Kanpur (Uttar Pradesh). The petitioner was
also registered under the Central Sales Tax Act, 1956, and was given a Tax
Identification Number (TIN) in the State of Uttar Pradesh. The petitioner
was aggrieved by the action of the Commissioner, Value Added Tax (VAT)
in the Department of Trade and Taxes, New Delhi, in, inter alia, cancelling
the Form-C issued with regard to the purchases made from the petitioner
by one Keshav Corporation (respondent no.2). It was conceded before the
High Court on behalf of the department that there was no provision in the
CST Act for cancellation of the C-Form and that registration once granted
under the CST Act can be cancelled by the authority, which granted it
only in accordance with the provisions of the CST Act, but retrospective
cancellation of a registration is not contemplated. In those facts, the Delhi
High Court held as under:-

“The central issue in the present case is whether there exists a
power in the Commissioner VAT, Delhi under the CST Act and the
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Rules thereunder to cancel a C-Form and further if such power
exists then whether in the facts and circumstances of the present
case such power was rightly exercised.

No provision in the CST Act has been brought to the notice of the
Court which enables an authority issuing a C-Form to cancel the
C-Form. Rule 5(4) of the Central Sales Tax (Delhi) Rules, 2005
enables the authority which has to issue a C-Form to "withhold" the
C-Form. The contingencies under which a C Form may be withheld
are set out in Rule 5(4). For instance, Rule 5 (4) (v) envisages
that some adverse material has been found by the Commissioner
"suggesting any concealment of sale or purchase or furnishing
inaccurate particulars in the returns." The Commissioner could,
in terms of the proviso to Rule 5(4), instead of withholding the
C-Form, issue to the applicant such forms in such numbers and
subject to such conditions and restrictions, as he may consider
necessary. However, there is no specific provision even under the
aforementioned Rules which enables the Commissioner to cancel
the C-Form that has already been issued.

There is merit in the contention that one of the primary requirements
for issuance of a C-Form is that the dealer to whom the C-Form is
issued has to have a valid CST registration on the date that the C
Form is issued. If the purchasing dealer does not possess a valid
CST registration on the date of the transaction of sale, then the
selling dealer cannot insist on being issued a CForm. In the present
case, on the date of the transaction i.e. 10th March, 2015 the
purchasing dealer viz., Respondent No. 2 did posses a valid CST
registration. The name of the purchasing dealer as shown in the
invoices, and the name and address of the registered purchasing
dealer as reflected in the C-Forms issued by the DT&T matched.
The cancellation of the CST registration of Respondent No. 2 took
place subsequently on 4th August 2015. Therefore , there was no
means for the Petitioner as the selling dealer to suspect as of the
date of sale or soon thereafter that the payments made to it RTGS
was not by Respondent No.2 but by some other entity with the
same name. It is not possible, therefore, to straightaway infer any
collusion between the Petitioner and Respondent No. 2 or for that
matter the other entity of the same name spoken of by the DT&T.

In any event, from the point of view of the Petitioner, the requirement
of Section 8(1) of the CST stood fully satisfied. The purchasing
dealer had a valid CST registration on the date of purchase of
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goods by the Respondent No. 2 from the Petitioner. The C-Form
issued by the DT&T confirmed the registration of Respondent No.2
under the CST Act.”

In Jain Manufacturing, supra, the argument was also raised with
regard to locus of the petitioner to challenge the cancellation of C-Form
issued to respondent no.2 and the registration of the respondent no.2. The
Delhi High Court held that the petitioner was constrained to also challenge
the cancellation of the registration of the respondent no.2 only because this
was the main reason for cancellation of the C-Form. However, the court
confined its consideration as to the validity of cancellation of CForm and
did not go into validity of cancellation of the registration of the respondent
no.2. It was held that the petitioner was directly affected by the decision
of the Department to cancel the C-Form. It was held that the purchasing
dealer cannot be said to be affected by that decision since the purchasing
dealer has taken advantage of Section 8(1) (b) of the CST Act and paid
the lesser tax of 2%, however, the selling dealer would be directly affected
by such decision. The writ petition was therefore entertained because an
important question of law regarding the absence of power under the CST
Act or the Rules made thereunder, to cancel a C-Form was raised.

We are also of the view that in the present matter as well, not
only important question of law regarding competence of the State to
retrospectively cancel validly issued declaration form/form-C is involved,
validity of Rule 17(20) of the Rules of 2017 is also under challenge. These
issues cannot be decided by alternative foras provided in the Act. We
therefore overrule the objection of alternative remedy.

In Sales Tax Officer, Ponkunnam and Another Vs. K.l. Abraham,
supra, the respondent-assessee was a dealer in coconut-oil business
having inter-State sales, who was assessed to sales tax for the year 1959-
60 under Section 8 of the Central Sales Tax Act. Out of total turnover
determined by the Sales Tax Officer, only a part thereof was supported
by proper declaration Form ‘C’, with regard to which tax was imposed at
concessional rate, and remaining part was not so supported with regard
to which tax was imposed at higher rate on the premise that he did not file
the declaration form on or before the prescribed date, i.e., 16.02.1961,
but actually filed the declaration forms on 08.03.1961 but before the
order of assessment was made. The assessee sought to explain the
delay by submitting that he had received the declaration form late from
the purchaser in Madras. Both the appeal and the revision filed by the
assessee before the respective authorities were dismissed. The Kerala
High Court, however, allowed his writ petition and quashed the orders of
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assessment of sales tax and directed the Sales Tax Officer to make a fresh
order of assessment after taking into consideration the declaration forms
furnished by the assessee on 08.03.1961. The State of Kerala in exercise
of its powers delegated to it by Section 13(3) of the CST Act, framed the
Central Sales Tax (Kerala) Rules, 1957, the third proviso to Rule 6(1)
thereof stipulated that all declaration forms pending submission by dealers
on 02.05.1960 shall be submitted not later than 16.02.1961. The argument
of the assessee before the Supreme Court was that the third proviso to
Rule 6(1) was ultra vires Section 8(4) read with Section 13(3) and (4) of
the Central Sales Tax Act, 1956, and that prescription of outer date for
submission of the declaration form cannot be covered by the expression
“in the prescribed manner” even in Section 8(4) read with Section 13(3)
and (4) of the Central Sales Tax Act, 1956. Upholding the argument, the
Supreme Court held as under:-

“....In our opinion, the phrase "in the prescribed manner" occurring
in section 8(4) of the Act only confers power on the rule-making
authority to prescribe a rule stating what particulars are to be
mentioned in the prescribed form, the nature and value of the goods
sold, the parties to whom they are sold, and to which authority
the form is to be furnished. But the phrase "in the prescribed
manner" in section 8(4) does not take in the time-element. In other
words, the section does not authorise the rule making authority to
prescribe a time-limit within which the declaration is to be filed by
the registered dealer. The view that we have taken is supported by
the language of section 13(4)(g) of the Act which states that the
State Government may make rules for "the time within which, the
manner in which and the authorities to whom any change in the
ownership of any business or in the name, place or nature of any
business carried on by any dealer shall be furnished." This makes
it clear that the Legislature was conscious of the fact that the
expression "in the manner" would denote only the mode in which
an act was to be done, and if any time-limit was to be prescribed.
for the doing of the, act, specific words such as "the time within
which" were also necessary to be put in the statute. ..... 7

Under challenge before the Supreme Court in India Carbon Ltd. Vs.
State of Assam, supra, was the judgment of the Gauhati High Court. The
appellants before the Supreme Court were engaged in the manufacturing
and sale of petroleum coke. The appellants were registered dealer under
the Central Act and were liable to pay Central sales tax on the petroleum
coke, which was the subject of inter-State sales. The appellants were
required by the respondent State, in exercise of its powers conferred under
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Section 35-A of the Assam Sales Tax Act, 1947, to pay interest at the rate
of 24% per annum on the delayed payment of the tax for the assessment
years 1974 to 1980. The appellants in the writ petition challenged imposition
of such interest on the premise that there being no mention of interest in
the first part of Section 9(2) of the CST Act, the appellants were not liable
to pay interest. Considering the question of competence of the State in
demanding the interest while interpreting Section 9(2) of the CST Act, and
relying on its earlier Constitution Bench judgment in Khemka & Company
Vs. State of Maharashtra — 1975 (3) SCR 753, the Supreme Court in para
14 of the report held as under:-

“Now, the words "charging or payment or interest" in Section 9(2)
occur in what may be called the letter part thereof. Section 9(2)
authorises the sales tax authorities of a State to assess, reassess,
collect and enforce payment of the Central sales tax payable by a
dealer as if it was payable under the State Act; this is the first part
of Section 9(2). By the second part thereof, these authorities are
empowered to exercise the powers they have under the State Act
and the provisions of the State Act, including provisions relating to
charging and payment of interest, apply accordingly. Having regard
to what has been said in the case of Khemka & Co., it must be
held that the substantive law that the States' sales tax authorities
must apply is the Central Act. In such application, for procedural
purposes alone, the provisions of the State Act are available.
The provision relating to interest in the latter part of Section 9(2)
can be employed by the States' sales tax authorities only if the
Central Act makes a substantive provision for the levy and charge
of interest on Central sales tax and only to that extent. There being
no substantive provision in the Central Act requiring the payment
of interest on Central sales tax the States' sales tax authorities
cannot, for the purpose of collecting and enforcing payment of
Central sales tax, charge interest thereon.”

Adverting now to the facts of the present case, it may be noted that the
CST Act came into force on 05.01.1957 and has throughout substantially
retained Section 13 in its original form, which invests the States with the
power to frame Rules. The Central Act did not confer any authority on the
States to frame the Rules empowering them to cancel the declaration form/
C-Form once issued. This has been taken to so mean by all other State
except the State of Rajasthan, which perhaps is the only State providing so
in sub-rule (20) in Rule 17 of the Rajasthan Rules on 14.07.2014, i.e., more
than 61 years thereafter. This provision is apparently not only contrary to
the provisions of Section 8(4) but also Section 13(1)(d), 13(3) and (4)(e).
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As would be seen from the Central Sales Tax Rules framed by different
States, which have been produced by the petitioner for perusal of the court
during the course of argument, no other State has any such provision in
their Rules, like the one which is impugned in the present writ petition,
i.e., Rule 17(20) of the Rajasthan Rules, conferring unto itself power for
cancellation of validly issued declaration form/C-Form. Rule 17(20) of the
Rajasthan Rules reads thus:-

“(20) Where any dealer has generated declaration Form(s) or
Certificate(s) by misrepresentation of facts or by fraud or in
contravention to the provisions of the Central Sales Tax Act, 1956
and rules made there under, the assessing authority or any officer
authorised by the Commissioner, after affording such dealer an
opportunity of being heard cancel such declaration Form(s) or
Certificate(s), and the list of declaration Form(s) or Certificate(s)
so cancelled shall be published on the official web-site of the
Department. The declaration Form(s) or Certificate(s) so cancelled
shall be deemed to have not been generated through the official
web-site of the Department.”

Section 7(4)(a) of the CST Act provides that a certificate of registration
granted under this Section either on the application of a dealer to whom it
has been granted or, where no such application has been made, after
due notice to the dealer, be amended by the authority granting it. Section
7(4)(b) and Section 7(5) of the CST Act are the only provisions in the Act
which provide for cancellation of the registration once granted. Section
7(4)(b) stipulates that such registration can be cancelled by the granting
authority, where he is satisfied, after due notice to the dealer to whom it
has been granted, that he has ceased to carry on business or has ceased
to exist or has failed without sufficient cause, to comply with an order under
sub-section (3A) or with the provisions of sub-section (3C) or sub-section
(3E) or has failed to pay any tax or penalty payable under this Act, or in
the case of a dealer registered under sub-section (2) has ceased to be
liable to pay tax under the sales tax law of the appropriate State or for any
other sufficient reason. As per Section 7(5) of the CST Act, registration of a
dealer may be cancelled on his own application provided he is not liable to
pay tax. Since, in the case in hand, we are confining our consideration only
to the validity of Rule 17(20) of the Rajasthan Rules, therefore, except for
what is observed above, we have restrained ourselves from going into the
correctness of the order cancelling the registration certificate. This is for
two reasons; firstly, that the validity of Rule 17(20) can be independently
decided without going into the validity of cancellation of registration
and; secondly, registration having been cancelled otherwise than on own
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application of the dealer, it is always open to the dealer, whose registration
has been cancelled, to assail the correctness of the same and also equally
open to the authorities concerned, to defend whether in the scope of
Section 7(4)(b) such cancellation could be justified.

The Delhi High Court in Chhabra Electric Stores, supra, was dealing
with the question referred under section 21(3) of the Bengal Finance
(Sales Tax) Act, 1941, as extended to Delhi, whether the order cancelling
the registration could be enforced with retrospective effect. It was held
that the dealer who sold goods to a purchasing dealer during the period
1st April to 30th June, 1956, could not be deprived of the benefit of the
deduction contemplated by Section 5(2) of the Act in respect of the sales,
on the ground that the certificate of registration of the purchasing dealer
was cancelled in November, 1956, subsequent to the dates of sale, with
retrospective effect from 1st April, 1956. It was further held that the words
“from such date as may be specified in the order” in Rule 12(1)(d) of the
Delhi Sales Tax Rules, 1951 should be construed to mean either the date
of the order cancelling the registration certificate or a date subsequent to
the date of the order and not a date prior to the date of the order.

In General Officer Commanding-in-Chief, supra, the Supreme Court
held that any rule must conform to the provisions of the statute under
which it is framed. It must also come within the scope and purview of the
Rule making power of the authority framing the Rules. If either of the two
conditions is not fulfilled, the Rules so framed would be void. Applying
these two tests, the Supreme Court held that Rule 5-C framed by the
Central Government was in excess of its Rule making power as contained
in Clause (c) of sub-section (2) of Section 280 of the Cantonment Act
before its amendment by the substitution of Clause (c). It is therefore void.

The Supreme Court in State of Tamil Nadu Vs. P. Krishnamoorthy —
(2006) 4 SCC 515, delineated the law on the scope of judicial review while
examining the validity of a subordinate legislation in the following terms:-

“15. There is a presumption in favour of constitutionality or validity of
a subordinate legislation and the burden is upon him who attacks it
to show that it is invalid. It is also well recognised that a subordinate
legislation can be challenged under any of the following grounds:

(@) Lack of legislative competence to make the subordinate
legislation.

(b) Violation of fundamental rights guaranteed under the
Constitution of India.
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(c) Violation of any provision of the Constitution of India.

(d) Failure to conform to the statute under which it is made or
exceeding the limits of authority conferred by the enabling
Act.

(e) Repugnancy to the laws of the land, that is, any enactment.

(f)  Manifest arbitrariness/unreasonableness (to an extent where
the court might well say that the legislature never intended to
give authority to make such rules).

16. The court considering the validity of a subordinate legislation,
will have to consider the nature, object and scheme of the enabling
Act, and also the area over which power has been delegated
under the Act and then decide whether the subordinate legislation
conforms to the parent statute. Where a rule is directly inconsistent
with a mandatory provision of the statute, then, of course, the task
of the court is simple and easy. But where the contention is that the
inconsistency or nonconformity of the rule is not with reference to
any specific provision of the enabling Act, but with the object and
scheme of the parent Act, the court should proceed with caution
before declaring invalidity.”

No doubt, there is always a presumption in favour of constitutionality
or validity of a subordinate legislation and burden is upon the person who
attacks it to show that it is invalid. However, lack of legislative competence
to make the subordinate legislation and failure to conform to the statute
under which it is made or exceeding the limits of authority conferred by
the enabling Act, are well recognised parameters for judicial review of a
subordinate legislation.

The obligation of a registered dealer selling the goods to another
registered dealer to avail the benefit of tax provided under Section 8(1) is
only confined to furnish to the prescribed authority in the prescribed manner
a declaration duly filled and signed by the registered dealer to whom he
sells the goods. Such declaration should contain the prescribed particulars
in the prescribed form and manner. Proviso to Section 8(4) stipulates that
the selling dealer has to furnish such declaration within the prescribed
time or within such further time as the authority may, for sufficient reason,
extend. Rule 12 of the Central Rules provides a form of declaration, the
particulars to be contained therein, the period within which it has to be
furnished, consequence of loss of the declaration form, and the course
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to be adopted in that event. However, this provision does not provide for
cancellation of Form C issued. No doubt, Section 13(3) of the CST Act
empowers the State to make the Rules but with the rider that such Rules
should not be inconsistent with the provisions of the CST Act and the Rules
made by the Central Government under Section 13(1), to make the Rules
to carry out the purpose of the Act. Section 13(4) of the CST Act inter-alia
provides that in particular and without prejudice to the powers conferred by
sub-section (3), the State Government may make rules for all or any of the
purposes listed therein from Clauses (a) to (g). Clause (e) provides that the
State Government may make rules prescribing “the authority from whom,
the conditions subject to which and fees, subject to payment of which, any
form of certificate prescribed under clause (a) of the first proviso to sub-
section (2) of section 6 or of declaration prescribed under sub-section (1)
of section 6A or subsection (4) of section 8, may be obtained, the manner
in which such forms shall be kept in custody and records relating thereto
maintained and the manner in which any such form may be used and any
such certificate or declaration may be furnished;” Beyond and in addition to
that, no authority has been conferred on the States and therefore it can be
safely deduced therefrom that no power has been conferred on the States
to frame any Rule for cancellation of the declaration once validly issued.
Rule 17(20) of the Rajasthan Rules is thus marred by lack of legislative
competence and does not conform to the CST Act, having exceeded the
authority conferred on the State Government under which it is purported to
have been made.

In view of what we have held above, we are inclined to hold that State
has no authority to frame a rule providing for cancellation of validly issued
declaration form/form-C.

In the result, the writ petition deserves to succeed and is hereby
allowed. Rule 17(20) of the Rajasthan Rules is declared ultra vires Section
8(4), 13(1)(d), 13(3) and 13(4)(e) of the CST Act. The communications
dated 20.11.2017 and 30.11.2017 sent by the respondent no.3 to the VATO
Ward-17, New Delhi, with regard to cancellation of ‘C’ Form, are declared
illegal and consequently quashed and set aside. The cancellation of ‘C’
Forms made vide order dated 07.12.2017 is also quashed and set aside.
The petitioner is held entitled to avail benefit of rates of tax under Section
8 of the CST Act.

This also disposes of stay application.
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[2019] 57 DSTC 128 (Hyderabad)
In the High Court of Telangana
[Hon’bleJustice V. Ramasubramanian and Hon’ble Justice P. Keshava Rao]

W. P. (c)44517/2018

Megha Engineering & Infrastructures Ltd. ... Petitioner
Vs.
Commissioner of Central Tax &Ors. ... Respondent(s)

Date of Order: 18.04.2019

WRIT PETITION - LIABILITY OF INTEREST — SECTION 50 — CGST ACT, 2017 —
DELAY IN FILING OF RETURNS OF DIFFERENT TAX PERIOD BY ONE DAY TO 29
DAYS-DELAY CAUSED DUE TO SHORTAGE OF FUNDS TO PAY THE BALANCE TAX
LIABILITY AFTER SET OFF OF ITC AVAILABLE — WHETHER INTEREST PAYABLE
ON NET TAX LIABILITY AFTER DEDUCTING ITC OR GROSS TAX LIABILITY?

HELD - INTEREST PAYABLE ON GROSS TAX LIABILITY FOR THE REASON THAT
TAX PAID ON INPUTS BECOMES INPUT TAX CREDIT ONLY WHEN A CLAIM IS
MADE IN THE RETURN FILED AS SELF ASSESSED.

Facts of the case

The petitioner engaged in the manufacture of M S Pipes and in
the execution of infrastructure projects .There was a delay on the part
of the petitioner in filing the returns in GSTR 3B Forms, for the period
from October, 2017 to May, 2018. This was due to the shortage of ITC,
available to offset the entire tax liability. The delay in filing the returns
was also not huge. The returns for the months of October and November,
2017 and February and May, 2018 were filed with a delay of only one day.
The return for December, 2017 was filed with a delay of three days. The
return for January, 2018 was filed with a delay of seventeen days, the
return for April, 2018 was filed with a delay of nineteen days and the return
for March, 2018 was filed with a delay of twenty nine days. The total tax
liability of the petitioner for the period from July, 2017 to May, 2018 was
Rs.1014,02,89,385/ and the ITC available to the credit of the petitioner
during this period was Rs.968,58,86,133/. Thus, there was a short fall to
the extent of 45,44,03,252/, which the petitioner was obliged to pay by way
of cash. The petitioner, could not make payment and file the return within
time due to certain constraints. However, the entire liability was wiped out
in May, 2018.

The case of the dealer was that GST portal is designed in such a
manner that unless the entire tax liability is discharged by the assesse,
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the system will not accept the return in GSTR-3B. As a result, even if an
assesse was entitled to set off, 95% by utilising the ITC, the return could
not be filed unless remaining 5% is also paid.

Afterthe petitioner discharged the entire tax liability, the Superintendent
of Central Tax issued letters demanding interest at 18%, in terms of Section
50 of the CGST Act, 2017. The Assistant Commissioner also issued a letter
demanding payment of interest. The petitioner submitted that interest is to
be calculated only on the net tax liability after deducting ITC from the total
tax liability. The petitioner also paid an amount of Rs.30,92,522/- towards
interest on their net tax liability. However, the Department demanded
interest on the total tax liability and hence the petitioner has come up with
the above writ petition.

The petitioner relied upon an approval made in principle by the GST
Council for the amendment of the Act. The Press release of the Ministry of
Finance in this regard reads as follows:

“The GST Council in its 31st meeting held today at New Delhi gave
in principle approval to the following amendments in the GST Acts.

Amendment of section 50 of the CGST Act to provide that interest
should be charged only on the net tax liability of the taxpayer,
after taking into account the admissible input tax credit, i.e.,
interest would be leviable only on the amount payable through the
electronic cash ledger.

The above recommendations of the Council will be made effective
only after the necessary amendments in the GST Acts are carried
out.”

Held

It was true that the tax paid on the inputs charged on any supply of
goods and/services, is always available. But, it is available in the air or
cloud. Just as information is available in the server and it gets displayed
on the screens of our computers only after connectivity is established, the
tax already paid on the inputs, is available in the cloud. Such tax becomes
an input tax credit only when a claim is made in the returns filed as self-
assessed. It is only after a claim is made in the return that the same gets
credited in the electronic credit ledger. It is only after a credit is entered in
the electronic credit ledger that payment could be made, even though the
payment is only by way of paper entries.
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In view of the above, the claim made by the respondents for interest
on the ITC portion of the tax cannot be found fault with. Hence, the Writ
Petition was dismissed. However, in the circumstances, there shall be no
order as to cost.

Present for the Petitioner : Mr.Gandra Mohan Rao

Present for Respondent(s) : Mr. B. Narsimha Sarma,
Sr. Standing Counsel

ORDER
Per Hon’ble Sri Justice V. Ramasubramanian

Aggrieved by a demand made by the respondent for payment of interest
on the ITC portion of the tax paid for the months of July, 2017 to May, 2018,
the petitioner has come up with the above writ petition.

2. Heard Mr. Gandra Mohan Rao, learned counsel for the petitioner
and Mr. B. Narasimha Sarma, learned Senior Standing Counsel for the
Department.

3. The petitioner is engaged in the manufacture of MS Pipes and in
the execution of infrastructure projects. After the enactment of the Central
Goods and Services Tax Act, 2017 (for short ‘CGST Act, 2017’), the
petitioner registered themselves as a dealer under the Act and they claim
to be regularly filing returns and paying taxes.

4. Under the CGST Act, 2017, the registration of dealers, input tax
credit, filing of returns, payment of duty and issue of notices, all happen only
on-line. All Assesses are required to log into the GST Portal for payment
of duty and for filing of returns. The Assesses are required under the Act
to file a return in Form GSTR - 3B on or before the 20th of every month,
for the discharge of their liability of the previous month. The GST liability
is permitted to be discharged by utilizing the ITC available. An electronic
ledger is maintained, showing the amount available to the account of an
assessee through the ITC.

5. The case of the petitioner is that the GST Portal is designed in such
a manner that unless the entire tax liability is charged by the assessee, the
system will not accept the return in GSTR - 3B Form. As a result, even if an
Assessee was entitled to set off, to the extent of 95%, by utilizing the ITC,
the return cannot be filed unless the remaining 5% is also paid.
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6. It appears that there was a delay on the part of the petitioner in filing
the returns in GSTR - 3B Forms, for the period from October, 2017 to May,
2018. This was due to the shortage of ITC, available to off-set the entire
tax liability. According to the petitioner, the delay in filing the returns was
also not huge. The returns for the months of October and November, 2017
and February and May, 2018 were filed with a delay of only one day. The
return for December, 2017 was filed with a delay of three days. The return
for January, 2018 was filed with a delay of seventeen days, the return
for April, 2018 was filed with a delay of nineteen days and the return for
March, 2018 was filed with a delay of twenty nine days.

7. According to the petitioner, the total tax liability of the petitioner for
the period from July, 2017 to May, 2018 was Rs.1014,02,89,385/- and
the ITC available to the credit of the petitioner during this period was
Rs.968,58,86,133/-.

8. Thus, there was a short fall to the extent of 45,44,03,252/-, which the
petitioner was obliged to pay by way of cash. According to the petitioner,
they could not make payment and file the return within time due to certain
constraints. However, the entire liability was wiped out in May, 2018.

9.Afterthe petitionerdischargedthe entire taxliability, the Superintendent
of Central Tax issued letters dated 29.06.2018 and 06.07.2018 demanding
interest at 18%, in terms of Section 50 of the CGST Act, 2017. The Assistant
Commissioner also issued a letter dated 04.10.2018 demanding payment
of interest.

10. In response, the petitioner sent a letter dated 15.10.2018, pointing
out that interest is to be calculated only on the net tax liability after
deducting ITC from the total tax liability. The petitioner also paid an amount
of Rs.30,92,522/- towards interest on their net tax liability.

11. However, the Department demanded interest on the total tax liability
and hence the petitioner has come up with the above writ petition.

12. The respondents have filed a counter affidavit contending inter
alia that under Section 39(7), every registered person, who is required
to furnish a return, should have paid to the Government, the tax due as
per such return, not later than the last date on which he is required to
furnish such return; that Section 50 of the Act imposes a burden in the
form of interest, upon every person who is liable to pay tax, but failed to
pay the same; that the liability to pay interest under Section 50 (1), is a
statutory obligation which the registered persons are obliged to comply
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on their own accord; that Section 50 (1) is not confined only to the cash
component of the tax payable; that the claim of the petitioner is based
upon the wrong presumption as though ITC amount was lying with the
Government Treasury; and that since the liability under Section 50 is not
penal in nature, the petitioner cannot escape liability.

13. From the pleadings, the only issue that arises for consideration is
as to whether the liability to pay interest under Section 50 of the CGST Act,
2017 is confined only to the net tax liability or whether interest is payable
on the total tax liability including a portion of which is liable to be set-off
against ITC?

14. For finding an answer to the said question, we may have to look at
(i) the procedure for filing of returns and payment of tax; (ii) the eligibility
and conditions for taking input tax credit and (iii) the wording of Section 50.

FILING OF RETURNS:

15. Under Section 40 of the CGST Act, 2017, the procedure for filing
of the first return, corresponding to the period between the date on which
the dealer became liable to registration, till the date on which registration
is granted, is prescribed.

16. Under Section 39, a detailed procedure is stipulated for the filing of
the monthly returns. In brief, the Scheme of Section 39 is as follows:

i)  Every registered person should furnish for every Calendar Month
or part thereof, a return, electronically, of inward and outward
supplies of goods or services, ITC availed, tax payable, tax
paid etc., on or before the 20th day of the succeeding calendar
month;

i) The Commissioner is empowered to extend, by notification, for
reasons to be recorded in writing, the time limit for furnishing the
returns, for such Class of registered persons;

i) Every registered person, who is required to furnish a return,
should pay to the Government the tax due as per such return not
later than the last date on which he is required to furnish such
return;

iv) If a registered person discovers any omission or incorrect
particulars in the return already filed by him, he shall rectify such
omission or incorrect particulars in the return to be furnished.
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17. We should point out that what we have indicated in the preceding
paragraph as the essence of Section 39, are confined only to every
registered person other than an input service distributor or a non-resident
taxable person or a person paying tax under Section 10/51/52.

CLAIM OF ITC:

18. Section 41 deals with the claim of ITC and the provisional acceptance
thereof. Under this provision, every registered person is entitled to take the
credit of eligible input tax, as self-assessed in his return. The amount so
claimed shall be credited on a provisional basis to his electronic credit
ledger. But, this credit can be utilized only for payment of selfassessed
out-put tax as per the return.

19. While Section 41 deals with the claim of ITC and provisional
acceptance, Section 16 deals with the eligibility and conditions for taking
ITC. Under Section 16 (1), every registered person shall be entitled to take
credit of input tax charged on any supply of goods or services, which are
used or intended to be used in the course of his business. The amount
should be credited to the electronic credit ledger of such a person. But,
the entitlement to take credit of input tax is subject to such conditions and
restrictions as may be prescribed and in the manner specified in Section
49.

20. Sub-section (2) of Section 16 lays down four conditions subject
to which a registered person will be entitled to the credit of any input tax.
These conditions are (i) he should be in possession of a tax invoice or
debit note issued by a supplier registered under the Act; (ii) he should
have received the goods or services; (iii) the tax charged in respect of such
supply should have been actually paid to the Government, either in cash
or through utilisation of ITC; and (iv) he should have filed the return under
Section 39.

21. Section 49 of the Act, which deals with payment of tax, also speaks
about the manner in which ITC shall be credited. Sub-section (2) of
Section 49 stipulates that the input tax credit as self-assessed in the return
of a registered person should be credited to his electronic credit ledger in
accordance with Section 41. The amount available in the electronic credit
ledger may be used by virtue of Sub-section (4) of Section 49, for making
any payment towards output tax under the Act.

22. Thus, the broad scheme of Section 39 which deals with the filing
of returns, Section 41 which deals with the claim of ITC and its provisional
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acceptance, Section 16 which deals with the conditions and eligibility for
taking ITC and Section 49 which deals with payment of tax, make it clear
that the moment all the four conditions stipulated in Sub-section (2) of
Section 16 are complied with, a person becomes entitle to take credit of
ITC. Once a person takes credit of ITC, the amount gets credited on a
provisional basis to his electronic credit ledger under Section 41 (1).

23. In other words, Section 16 (2) makes a registered person entitled
to take credit of input tax. Section 41 (1) provides for a credit entry to be
made on a provisional basis in the electronic credit ledger. But, the time
at which this credit is made under Section 41 (1) is important. Section 41
reads as follows:

“41. Claim of input tax credit and provisional acceptance
thereof

(1) Every registered person shall, subject to such conditions
and restrictions as may be prescribed, be entitled to take the
credit of eligible input tax, as selfassessed, in his return and
such amount shall be credited on a provisional basis to his
electronic credit ledger.

(2) The credit referred to in sub-section (1) shall be utilized only
for payment of self-assessed output tax as per the return
referred to in the said sub-section.”

24. It is seen from Section 41 (1) that a person gets credited with the
input tax, in his electronic credit ledger, only upon his filing of the return on
self-assessment basis. Till a return is filed, no credit becomes available to
his electronic credit ledger.

25. It is only after a credit becomes available in the electronic credit
ledger that the utilization of the same for payment of self-assessed out-put
tax, arises under Section 41 (2).

26. Thus, the scheme of the Act makes a distinction between (i) the
entitlement to take credit which comes first; (ii) the actual entry of credit in
the electronic credit ledger, which comes next; and (iii) the actual payment
from out of the credit, which comes last.

27. There can be no doubt about the fact that even in respect of the
input tax credit available in the electronic credit ledger, there is a necessity
to make payment. Section 41(2) talks about utilization of the credit available
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in the electronic credit ledger, for payment of the selfassessed output tax.
Section 49(2) also confirms the stage at which a credit entry is made and
Section 49(4) enables a registered person to make payment from out of
the credit so available in the electronic credit ledger. Therefore, for finding
an answer to the dispute on hand, one must find out (i) when a credit entry
is entered in the electronic credit ledger of the registered person; and (ii)
when payment out of the same is made in lieu of cash. Once it is statutorily
prescribed that payment can be made either by way of cash or from out
of the credit available in the electronic credit ledger, the date of payment
in respect of both assumes significance for determining the liability to pay
interest.

Wording of section 50

28. Having thus seen the scheme of Sections 39, 41, 16 and 49, let us
now take a look at Section 50 about which present dispute revolves, which
reads as under:

50. Interest on delayed payment of tax- (1) Every person who is
liable to pay tax in accordance with the provisions of this Act or the
rules made there under, but fails to pay the tax or any part thereof
to the Government within the period prescribed, shall for the period
for which the tax or any part thereof remains unpaid, pay, on his
own, interest at such rate, not exceeding eighteen per cent., as
may be notified by the Government on the recommendations of
the Council.

(2) The interest under sub-section (1) shall be calculated, in such
manner as may be prescribed, from the day succeeding the day on
which such tax was due to be paid.

(3) A taxable person who makes an undue or excess claim of input
tax credit under sub-section (10) of section 42 or undue or excess
reduction in output tax liability under sub-section (10) of section 43,
shall pay interest on such undue or excess claim or on such undue
or excess reduction, as the case may be, at such rate not exceeding
twenty-four per cent., as may be notified by the Government on the
recommendations of the Council.”

29. It is seen from Sub-section (1) of Section 50 that the liability to pay
interest arises automatically, when a person who is liable to pay tax, fails
to pay the tax to the Government within the period prescribed. The liability
to pay interest is in respect of the period for which the tax remains unpaid.
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In fact, the liability to pay interest under Section 50 (1) arises even without
any assessment, as the person is required to pay such interest “on his
own”.

30. While Sub-Section (1) of Section 50 speaks about the liability to pay
interest under one contingency, viz., the failure to pay tax within the period
prescribed, Sub-Section (3) of Section 50 speaks about the liability to pay
interest under a different contingency. Whenever an undue or excess claim
of ITC is made or whenever an undue or excess reduction in out-put tax
liability is made, a liability to pay interest arises under Sub-section (3). The
words “on his own” used in Sub-section (1), are not used in Sub-section
(3) of Section 50.

31. Therefore, it is clear that the liability to pay interest under Section
50 (1) is self-imposed and also automatic, without any determination by
any one. Hence, the stand taken by the department that the liability is
compensatory in nature, appears to be correct.

32. Once itis clear that the liability to pay interest arises for nonpayment
within the period prescribed, we should see; (i) what is the period prescribed
for payment of tax and (ii) the mode of such payment. Under Section 39 (7),
every registered person (other than an Input Service Distributor or a Non-
resident taxable person or a person paying tax under Sections 10/51/52) is
obliged to pay to the Government, the tax due as per such return, not later
than the date on which he is required to furnish such return. Sub-sections
(1) and (7) of Section 39 read as follows:

“39. Furnishing of Returns- (1) Every registered person, other
than an Input Service Distributor or a nonresident taxable person
or a person paying tax under the provisions of section 10 or section
51 or section 52 shall, for every calendar month or part thereof,
furnish, in such form, manner as may be prescribed, a return,
electronically, of inward and outward supplies of goods or services
or both, input tax credit availed, tax payable, tax paid and such other
particulars as may be prescribed on or before the twentieth day of
the month succeeding such calendar month or part thereof.

2) XXX X

3) XX XX
5) x x x x

(2)
(3)
(4) x x x X
(5)
(6)

6) X X X X
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(7) Every registered person, who is required to furnish a return
under sub-section (1) or sub-section (2) or subsection (3) or sub-
section (5), shall pay to the Government the tax due as per such
return not later than the last date on which he is required to furnish
such return.

(8) x x x x
(9) x x x X
(10) x x x x”

33. Therefore, the period prescribed for payment of tax in respect
of every month is on or before the 20th day of the succeeding calendar
month.

34. The mode of payment is stipulated in Section 49. Section 49 reads
as follows:

“49. Payment of tax, interest, penalty and other amounts- (1)
Every deposit made towards tax, interest, penalty, fee or any other
amount by a person by internet banking or by using credit or debit
cards or National Electronic Fund Transfer or Real Time Gross
Settlement or by such other mode and subject to such conditions
and restrictions as may be prescribed, shall be credited to the
electronic cash ledger of such person to be maintained in such
manner as may be prescribed.

(2) The input tax credit as self-assessed in the return of a
registered person shall be credited to his electronic credit ledger,
in accordance with section 41, to be maintained in such manner as
may be prescribed.

(3) The amount available in the electronic cash ledger may be used
for making any payment towards tax, interest, penalty, fees or any
other amount payable under the provisions of this Act or the rules
made thereunder in such manner and subject to such conditions
and within such time as may be prescribed.

(4) The amount available in the electronic credit ledger may be
used for making any payment towards output tax under this Act or
under the Integrated Goods and Services Tax Act, 2017 (Act No.13
of 2017) in such manner and subject to such conditions and within
such time as may be prescribed.
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(5) The amount of input tax credit available in the electronic credit
ledger of the registered person on account of,—

(a) integrated tax shall first be utilised towards payment of
integrated tax and the amount remaining, if any, may be utilised
towards the payment of central tax and State tax, or as the
case may be, Union Territory tax, in that order;

(b) the central tax shall first be utilised towards payment of central
tax and the amount remaining, if any, may be utilised towards
the payment of integrated tax;

(c) the State tax shall first be utilised towards payment of State
tax and the amount remaining, if any, may be utilised towards
payment of integrated tax;

(d) the Union territory tax shall first be utilised towards payment of
Union territory tax and the amount remaining, if any, may be
utilised towards payment of integrated tax;

(e) the central tax shall not be utilised towards payment of State
tax or Union territory tax; and

(f) the State tax or Union territory tax shall not be utilised towards
payment of central tax.

(6) The balance in the electronic cash ledger or electronic credit
ledger after payment of tax, interest, penalty, fee or any other
amount payable under this Act or the rules made thereunder may
be refunded in accordance with the provisions of section 54

(7) All liabilities of a taxable person under this Act shall be recorded
and maintained in an electronic liability register in such manner as
may be prescribed.

(8) Every taxable person shall discharge his tax and other dues
under this Act or the rules made thereunder in the following order,
namely:—

(a) self-assessed tax, and other dues related to returns of previous
tax periods;

(b) self-assessed tax, and other dues related to the return of the
current tax period;
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(c) any other amount payable under this Act or the rules made
thereunder including the demand determined under section 73
or section 74.

(9) Every person who has paid the tax on goods or services or
both under this Act shall, unless the contrary is proved by him, be
deemed to have passed on the full incidence of such tax to the
recipient of such goods or services or both.

Explanation:- For the purposes of this section,-

(a) the date of credit to the account of the Government in the
authorised bank shall be deemed to be the date of deposit in
the electronic cash ledger;

(b) the expression,—

(i) “tax dues” means the tax payable under this Act and does
not include interest, fee and penalty; and

(i) “other dues” means interest, penalty, fee or any other amount
payable under this Act or the rules made thereunder.”

35. It is seen from Sub-section (2) of Section 49 that a credit entry is
made in the electronic credit ledger of a registered person, only when the
ITC, as self-assessed, is found in the return of a registered person. After
a credit entry is made in the electronic credit ledger, the same becomes
available for making payment. This is clear from Sub-section (3) of Section
49, If after payment, a balance is still available in the electronic credit
ledger, the same is liable to be refunded in accordance with Section 54.

36. Therefore, in the entire scheme of the Act three things are of
importance. They are; (i) the entitlement of a person to take credit of eligible
in-put tax, as assessed in his return; (ii) the credit of such eligible in-put
tax in his electronic credit ledger on a provisional basis under Section 41
(1) and on a regular basis under Section 49 (2); and (iii) the utilization of
credit so available in the electronic credit ledger for making payment of tax,
interest and penalty etc., under Section 49 (3).

37. In other words, until a return is filed as self-assessed, no
entitlement to credit and no actual entry of credit in the electronic
credit ledger takes place. As a consequence, no payment can be
made from out of such a credit entry. It is true that the tax paid on
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the inputs charged on any supply of goods and/services, is always
available. But, it is available in the air or cloud. Just as information
is available in the server and it gets displayed on the screens of our
computers only after connectivity is established, the tax already
paid on the inputs, is available in the cloud. Such tax becomes an
in-put tax credit only when a claim is made in the returns filed as self-
assessed. It is only after a claim is made in the return that the same
gets credited in the electronic credit ledger. It is only after a credit is
entered in the electronic credit ledger that payment could be made,
even though the payment is only by way of paper entries.

38. If we take a common example of banking transactions, this can be
illustrated much better. An amount available in the account of a person,
though available with the bank itself, is not taken to be the money
available for the benefit of the bank. Money available with the bank
is different from money available for the bank till the bank is allowed
to appropriate it to itself. Similarly, the tax already paid on the in-puts of
supplies of goods or services, available somewhere in the air, should be
tapped and brought in the form of a credit entry into the electronic credit
ledger and payment has to be made from out of the same. If no payment
is made, the mere availability of the same, there in the cloud, will not
tantamount to actual payment.

39. Admittedly, the petitioner filed returns belatedly, for whatever
reasons. As a consequence, the payment of the tax liability, partly in
cash and partly in the form of claim for ITC was made beyond the period
prescribed. Therefore, the liability to pay interest under Section 50 (1) arose
automatically. The petitioner cannot, therefore, escape from this liability.

40. Let us look at it from another angle. Suppose a registered person
under the Act purchases goods, which have suffered tax, to be used as
inputs in the goods to be sold by him. Let us assume that the purchase
is made in January and hence the same is reflected in the return filed
by February 20. While filing the return in February, the dealer could have
taken credit and it is possible that the credit is available in the electronic
credit ledger for the month of February. If after some kind of processing,
the goods are sold in March, the output tax becomes payable while filing
the return by April 20. This payment can be either by way of cash or by
way of adjustment against the claim for ITC. The payment is made by
way of cheque in the case of the former and by way of a claim made in
the return by way of an entry. Only when the payment is so made, the
Government gets a right over the money available in the ledger. Since
ownership of such money is with the dealer till the time of actual VRS,J &
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PKR,J W.P.N0.44517/2018 15 payment, the Government become entitled
to interest upto the date of their entitlement to appropriate it.

41. Mr. Gandra Mohan Rao, learned counsel relied upon an approval
made in principle by the GST Council for the amendment of the Act. The
Press release of the Ministry of Finance in this regard reads as follows:

“The GST Council in its 31st meeting held today at New Delhi gave
in principle approval to the following amendments in the GST Acts:

1. Creation of a Centralised Appellate Authority for Advance
Ruling (AAAR) to deal with cases of conflicting decisions by
two or more State Appellate Advance Ruling Authorities on the
same issue.

2. Amendment of section 50 of the CGST Act to provide that
interest should be charged only on the net tax liability of the
taxpayer, after taking into account the admissible input tax
credit, i.e., interest would be leviable only on the amount
payable through the electronic cash ledger.

The above recommendations of the Council will be made effective
only after the necessary amendments in the GST Acts are carried
out.”

42. But, unfortunately, the recommendations of the GST Council are
still on paper. Therefore, we cannot interpret Section 50 in the light of the
proposed amendment.

43. The learned counsel for the petitioner relied upon two decisions of
the Gujarat High Court, one in State of Gujarat v. Dashmesh Hydraulic
Machinery, dated 19.01.2015, and another in State of Gujarat v. Nishi
Communication, dated 29.01.2015.

44. But, both the above decisions arose out of Gujarat Value Added
Tax Act. substantially. Therefore, these decisions do not go to the rescue
of the petitioner.

45. In view of the above, the claim made by the respondents for interest
on the ITC portion of the tax cannot be found fault with. Hence, the Writ
Petition is dismissed. However, in the circumstances, there shall be no
order as to costs.

As a sequel thereto, miscellaneous petitions, if any, pending in the writ
petition, shall stand closed.
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[2019] 57 DSTC 142 (New Delhi)
IN THE HIGH COURT OF DELHI
[Justice S.muralidhar and Justice Asha Menon]

WP(C) No. 6055/2019

M/s Landmark Lifestyle ... Petitioner
Versus
Union of India & Ors. ... Respondent

Order 27.05.2019

DELHI HIGH COURT HAS GRANTED STAY FROM RECOVERY OF INTEREST
DEMANDED ON GROSS GST LIABILITY TILL NEXT HEARING TO BE HELD ON
30TH SEPTEMBER, 2019.

Present for Petitioner : Mr. J.K.Mittal, Advocate

Present for Respondent : Mr. Harpreet Singh,
Sr. Standing Counsel for Revenue

Order

CM Appl.No. 26115/2019 (Exemption)
1. Exemption allowed, subject to all just exceptions.
WP(C) No. 6055/2019 & CM Appl.No. 26114/2019

2. Mr. Mittal points out that the calculation of the interest payable for
delayed payment of GST as determined by the Respondent is erroneous.
According to him, interest has been calculated even on the amount
constituting the input tax credit which is in fact to be adjusted against the
tax liability. He states that on the actual tax liability, interest has been paid
by the Petitioner. He further states that against the total tax liability of
Rs.3.31 crores the interest liability works out to 8.19 crores which makes it
unreasonable and erroneous.

3. Notice. Mr. Harpreet Singh, Advocate accepts notice for the
Respondents.

4. Till the next date, no coercive action be taken against the Petitioner
for non-payment of the interest amount.

5. List the matter before the Registrar on 5th August, 2019 for
completion of pleadings.

6. List the matter before the Court on 30th September, 2019.
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[2019] 57 DSTC 143 (New Delhi)
In the High Court of Delhi
[Hon’ble Justice S. Muralidhar and Justice Prateek Jalan]

W. P. (¢)393/2019

Rockwell Industries ... Petitioner
Vs.
Commissioner of Trade & Taxes & Anr. ... Respondent

Date of Order: 08.05.2019

REFUND U/S 38(3) OF DELHI VALUE ADDED TAX ACT, 2004 — INTEREST U/S 42
— INPUT TAX CREDIT DISALLOWANCE U/S 9(2)(g) — DEFAULT ASSESSMENT
ORDERS PASSED AFTER EXPIRY OF FOUR ASSESSMENT YEARS — LIMITATION
OF SIX YEARS UNDER PROVISO TO SECTION 34(1) EXERCISED — DEFAULT
ASSESSMENT ORDERS DID NOT REVEAL ANY MISMATCH OF ANNEXURE 2A
WITH 2B — WRIT PETITION CHALLENGING ASSESSMENT ORDERS — NO FINDING
OF CONCEALING MATERIAL PARTICULARS FOR INVOCATION OF THE EXTENDED
PERIOD OF 6 YEARS — IMPUGNED ORDERS CREATING DEMAND SET ASIDE AND
DIRECTION ISSUED TO GIVE REFUND WITH INTEREST.

Present for the Petitioner : Mr. Puneet Rai, Advocate

Present for Respondent(s) : Mr. Anuj Aggarwal, ASC, GNCTD

Order

Prateek Jalan, J. (Oral)

1. The challenge in this writ petition is to default assessment orders
dated 14.11.2018 and consequent refund adjustment order dated
15.11.2018 passed by the authorities under the Delhi Value Added Tax
Act, 2004, (“hereinafter referred to as the DVAT Act").

2. The petitioner is engaged in trading of shoe accessories and is
registered under the DVAT Act. In accordance with the provisions of the
statute, the petitioner pays tax on purchases made within the state (,input
tax®) which is adjusted against the tax payable on sales (,output tax"). The
petitioner claims refunds on account of the fact that its output tax liability
is less than the input tax paid. To the extent that the petitioner"s sales are
inter-state sales, it is entitled to a concessional rate of tax of 2% against
C forms.

3. For the quarter 01.01.2014 to 31.03.2014, the petitioner filed a return
claiming a refund of %17,59,874/-. The failure of the respondents to issue
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the refund led to the filing of W.P(C) 8762/2018 before this Court. However,
after notice was issued in that petition on 21.08.2018, default assessment
orders dated 14.11.2018 were passed in respect of five quarters, resulting
in a demand of %17,66,883/-. These pertain to the fourth quarter of F.Y.
2012-13 and all the quarters of F.Y. 2013-14.

4. Mr. Puneet Rai, learned counsel for the petitioner, submitted that
the refund was required to be made within a period of two months from
the date of filing of the returns under Section 38(3)(ii) of the DVAT Act.
He submitted that the assessment in the present case (for F.Y. 2013-14)
had already been made on 12.01.2017 and statutory forms had also been
filed. The default assessment orders, according to him, do not reveal any
mismatch between the selling dealer and the petitioner, or any finding that
the petitioner has concealed material particulars which could justify the
invocation of the extended period under Section 34 of the DVAT Act.

5. Mr. Anuj Aggarwal, learned Additional Standing Counsel for the
Government of NCT of Delhi, submits that the default assessment orders
dated 14.11.2018 are based upon a mismatch in the account of dealers from
whom the petitioner had made purchases. Mr. Aggarwal submitted that this
justifies the suo motu review of the assessment order in the present case.

6. Section 38 of the DVAT Act provides as follows:

“38 Refunds

(1) Subject to the other provisions of this section and the rules, the
Commissioner shall refund to a person the amount of tax, penalty
and interest, if any, paid by such person in excess of the amount
due from him.

(2) Before making any refund, the Commissioner shall first apply
such excess towards the recovery of any other amount due under
this Act, or under the CST Act, 1956 (74 of 1956).

(3) Subject to 1 [sub-section (4) and sub-section (5)] of this section,
any amount remaining after the application referred to in sub-
section (2) of this section shall be at the election of the dealer,
either —

[(a) refunded to the person, —
(i) within one month after the date on which the return was

furnished or claim for the refund was made, if the tax period
for the person claiming refund is one month;
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(i) within two months after the date on which the return was
furnished or claim for the refund was made, if the tax period
for the person claiming refund is a quarter; or] (b) carried
forward to the next tax period as a tax credit in that period.

(4) Where the Commissioner has issued a notice to the person
under section 58 of this Act advising him that an audit, investigation
or inquiry into his business affairs will be undertaken 1 [or sought
additional information under section 59 of this Act,] the amount
shall be carried forward to the next tax period as a tax credit in that
period.

(5) The Commissioner may, as a condition of the payment of a
refund, demand security from the person pursuant to the powers
conferred in section 25 of this Act 2 [within fifteen days from the
date on which the return was furnished or claim for the refund was
made.] 3

[(6) The Commissioner shall grant refund within fifteen days from
the date the dealer furnishes the security to his satisfaction under
sub-section (5).

[(7) For calculating the period prescribed in clause (a) of sub-
section (3), the time taken to —

(a) furnish the security under sub-section (5) to the satisfaction of
the Commissioner; or

(b) furnish the additional information sought under section 59; or

[(c) furnish returns under section 26 and section 27; or (d) furnish
the declaration or certificate forms as required under Central
Sales Tax Act, 1956,] shall be excluded.]

[(8)] Notwithstanding anything contained in this section, where —

(a) a registered dealer has sold goods to an unregistered person;
and

(b) the price charged for the goods includes an amount of tax
payable under this Act;

(c) the dealer is seeking the refund of this amount or to apply this
amount under clause (b) of sub-section (3) of this section;

no amount shall be refunded to the dealer or may be applied by the
dealer under clause (b) of sub-section (3) of this section unless the
Commissioner is satisfied that the dealer has refunded the amount
to the purchaser.
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[(9)] Where —

(a) a registered dealer has sold goods to another registered
dealer; and

(b) the price charged for the goods expressly includes an amount
of tax payable under this Act,

the amount may be refunded to the seller or may be applied by the
seller under clause (b) of sub-section (3) of this section and the
Commissioner may reassess the buyer to deny the amount of the
corresponding tax credit claimed by such buyer, whether or not the
seller refunds the amount to the buyer.

[(10)] Where a registered dealer sells goods and the price charged
for the goods is expressed not to include an amount of tax payable
under this Act the amount may be refunded to the seller or may
be applied by the seller under clause (b) of sub-section (3) of this
section without the seller being required to refund an amount to the
purchaser.

[(11) Notwithstanding anything contained to the contrary in sub-
section (3) of this section, no refund shall be allowed to a dealer
who has not filed any return due under this Act.]”

7. It will be evident from the above that the refund, in respect of the
petitioner's quarterly returns, ought to have been made within a period of
two months after the filing of the return, i.e. by 25.06.2014. The assessment
for the F.Y. 2012-13 was also carried out on 07.06.2014, and for F.Y. 2013-
14 on 12.01.2017. The impugned default assessment orders, having been
made only on 14.11.2018, could not justify withholding of the refunds which
the DVAT authorities ought to have processed already, particularly during
the pendency of the petitioner's writ petition in respect of the same.

8. The petitioner has also placed on record a certified copy of the order
sheets from the file of the respondents which reveal that the authorities
were processing the petitioner's refund claim until 17.09.2018, when the
file was put up to the concerned Special Commissioner. It appears that,
pursuant to a discussion at the instance of the Special Commissioner, a
further note was prepared on 12.11.2018 disclosing the "mismatch at first
and second level” and seeking approval for raising a demand of the amounts
mentioned. The approval having been granted by the Commissioner on the
same date, the impugned default assessment was made and the refund
adjustment order was issued.
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9. On similar facts, this Court in (M/s S.K. Engg. Works vs.
Commissioner of Delhi Value Added Tax & Anr.) [W.P.(C) 2124/2017,
decided on 02.05.2017] held as follows:-

“1. The Petitioner"s refund application for the 4th quarter of 2013-
14 has been pending with the Respondent DVAT Department since
24th June, 2014. The present petition was filed on 4th March, 2017
and notice was issued on 7th March, 2017. On that date, this Court
was not informed by the counsel for the Respondent that on 3rd
February, 2017, the VATO of Ward No. 49 had in fact passed a
notice of default under Section 32 of the Delhi Value Added Tax Act,
2004 (,DVAT Act"). On the same date, by a separate ,,Adjustment
Order” passed by the VATO the entire amount of refund stood
adjusted against a fresh demand of Rs. 3,10,526. Thus the refund
amount got reduced to Nil.

2. A copy of the notice of the default assessment tax with interest
by the VATO passed on 3rd February, 2017 is placed on record.
The reasons for creating a fresh demand reads as under:

“The dealer has claimed refund in 4th Qtr 2013, to the tune
of Rs. 1,97,494/-. The amount has been generated after
carry forward of ITC of Rs. 95,700/- from 3rd Qtr 2013.
On analyzing 2A of the dealer for 3rd Qtr 2013-14 up to
the 4th stage the amount of ITC verified is Rs. 97,239/-
allowed. Rest of amount of Rs. 1,28,900/- is disallowed.
On analyzing 2A of the dealer for 4th Qtr 2013-14 up to the
4th stage the amount of ITC verified is Rs. 3,217/- allowed.
Rest of amount of Rs. 1,81,646/- is disallowed. A part from
this registration of M/s Sharda Enterprise (07810471786)
was cancelled W.E.F.12-12- 2013. Therefore, ITC to tune
of Rs. In 2013-14 is disallowed.”

3. This court in several judgments including Swarn Darshan
Impex (P) Ltd. v. Commissioner, Value Added Tax (2010) 31
VST 475 (Del) and Prime Papers and Packers v. Commissioner
VAT (2016 )94 VST 347 (Del) emphasized that the pendency of
a refund application should not be viewed by the Department as
an opportunity to create a fresh demand particularly if the time
limits not only for making the refund but even for re-opening the
assessments of previous years has long been crossed.

4. Yet, that is precisely what the Department has done here. The
entire exercise indulged in by the VATO as above at the stage of
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refund is wholly without the authority of law. The re-opening of the
assessments of earlier periods is time-barred and not in accordance
with the procedure set out for that purpose under the DVAT Act.

5. The Court, therefore, has no hesitation in hereby setting aside
the notice of default assessment of tax, interest and penalty dated
3rd February 2017 under Sections 32 and 33 of the DVAT Act and
the consequential 'Adjustment Order' of the same date.

6. The Court therefore directs that the refund amount in the sum
of Rs. 1,97,494/- together with interest payable thereon under
Section 42 of the DVAT Act shall be directly paid into the account
of the Petitioner by the Respondent DVAT Department not later
than two weeks from today.

7. The Court further directs that the DVAT Department will abide
by the above time lines. In the event that the Petitioner has any
grievance either on account of non-payment of the refund amount
together with interest as directed or non-compliance with any of
the above directions, it would be open to the Petitioner to seek
appropriate remedies in accordance with law.

8. The petition is allowed in the above terms.”

10. To similar effect is the decision in (Pradeep Enterprises vs.
Commissioner of Trade & Taxes & Anr.) [W.P.(C) 2583/2017, decided on
19.04.2017] where a default assessment order was set aside as being in
abuse of statutory powers.

11. From the facts recited above, it appears to us that in the present
case also the default assessment order has been generated only to defeat
the refund claim of the petitioner, which, in any event, ought to have been
paid well before the impugned orders were made. The impugned default
assessment orders expressly state that there is no mismatch between the
selling and purchasing dealers. Yet a demand is sought to be raised in
respect of alleged mismatch.

12. Following the judgments of this Court, inter alia in M/s S.K. Engg.
Works (supra) and Pradeep Enterprises (supra), we are of the view that
the impugned default assessment orders dated 14.11.2018 and the refund
adjustment order dated 15.11.2018 cannot be sustained, and the same are
hereby set aside. Consequently, the petitioner is entitled to refund of the
amount of 17,59,874/- claimed by it. The said amount, along with interest
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payable under Section 42 of the DVAT Act, shall be disbursed by the DVAT
authorities within four weeks from today.

13. The writ petition is allowed in the above terms.

[2019] 57 DSTC 149 (New Delhi)
In the High Court of Delhi
[Hon'bledustice S. Muralidhar and Justice Rekha Palli]

W. P. (C)10022/2018

Sonka Publication (India) Pvt. Ltd. ... Petitioner
Vs.
Union of India &Ors. ... Respondents

Date of Order: 07.05.2019

SULEKH SARITA PART | TO V — PRINTED BOOKS CLASSIFIABLE UNDER HSN
4901 OR EXERCISE BOOKS UNDER HSN 4820 OF GST ACT, 2017 — FUNCTIONAL
CHARACTERISTICS OF BOOKS - THE BOOKS POSE QUESTIONS TO THE
CHILD TO ANSWER AND TEACHERS EVALUATE ABOUT CHILD’S ABILITY AND
UNDERSTANDING - EXERCISE BOOKS ARE SIMPLY BOUND VOLUME OF BLANK
PAGES CONTAINING LINES TO FACILITATE WRITING -REVERSING AAR RULING,
COURT SAID PRACTICE BOOKS PUBLISHED AND SOLD BY THE PETITIONER
WERE CLASSIFIABLE UNDER HSN 49.01 AND EXEMPTED FROM GST.

Facts of the case

The Petitioner filed an application for advancing ruling on 9th January
2018, seeking a clarification whether the books published by the Petitioner,
viz., Sulekh Sarita Parts | to V were printed books classifiable under HSN
4901 to 10 or as “Exercise Books” under HSN 4820. Another issue raised
by the Petitioner was whether a person exclusively supplying goods that
were wholly exempted under tax was required to be registered under the
GST Act.

The Authority for Advancing Ruling (AAR) passed an order dated
6"April, 2018 holding that the aforementioned books Sulekh Sarita Parts
| to V, printed and sold by the Petitioner, were classifiable as “Exercise
Books” under HSN 4820. The AAR also held the Petitioner has to get itself
registered if it had GST liability under Reverse Charge Mechanism (RCM)
i.e. under Section 24 (iij) of the CGST Act notwithstanding that under
Section 23 (i) (a), it might not be liable to pay any tax.
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It was significant that in the petition, which challenged the order of the
AAR, all the grounds raised by the Petitioner pertained to the first issue
regarding classification of the books printed and sold by the Petitioner and
not the second issue concerning registration under the CGST Act.

Held

The emphasis was on a “functional characteristics” of a book. In other
words, the Court must ask what purpose will the book serve? In the case,
a question to be asked was whether the books in question merely help the
child in improving the child’s handwriting by providing space in a book by
copying from a written text or did it pose questions to the child to answer
and whether the teacher then can evaluate, on the basis of such answers,
the child’s ability and understanding? In the case, the “work books”
or “practice books” printed and sold by the Petitioner certainly fall in
the latter category i.e. they test the child’s knowledge, ask questions
which the child has to answer, and facilitate evaluating the child’s
understanding.

These books were not “exercise books” as understood by the trade. It
must be mentioned at this stage that the Petitioner has produced before
the Court samples of such “exercise books/ exercise note books” as
understood in trade parlance. These were simply bound volumes of blank
pages which may contain lines to facilitate writing. They do nothing more
than providing space for writing.

Consequently, the Court was satisfied that in the case, the books
published and sold by the Petitioner were classifiable under HSN 49.01
and not HSN 48.02. In terms of Notification No.2/2017-Central Tax (Trade)
dated 28th June, 2017 i.e. Entry No.119 thereunder, such goods classifiable
under HSN 49.01 i.e. “printed books, including Braille books” were wholly
exempted from tax.

Since, this was the only question that has been raised before the
Court, the impugned order dated 9th April 2018 to that extent was hereby
set aside.

Present for the Petitioner : Mr. Vineet Bhatia, Advocate

Present for Respondent(s) : Mr. Amit Bansal and Mr. Aman Rewaria,
Advocates for R-3.
Mr. Satyakam, Addl. Standing Counsel,
GNCTD
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ORDER
Dr. S. Muralidhar, J.:

1. A very short but interesting question that arises for consideration in
the present petition is whether the books ‘Sulekh Sarita Parts | to V' are
‘Printed Books’ classifiable under ‘HSN 4901’ or ‘Exercise Books’ under
‘HSN 4820’ of the Central Goods and Service Tax Act (CGST Act)? If the
books are classified under HSN 4901, as contended by the Petitioner, then
they would be completely exempt from tax in terms of the CGST Act as
well as Delhi GST Act. If they are to be considered as ‘Exercise Books’
classified under HSN 4820, as contended by the Respondents, then they
are subject to 6% tax.

2. A similar question arose in the context of the Central Excise Tariff
Act before this Court in W.P. (C) No.7198/2016 (The Central Press Private
Limited v. Union of India). There the publisher contended that their ,work
books" were used in the Sarva Shiksha Abhiyan as a basic tool for
education. By an order dated 31st August 2016, this Court directed the
Central Board of Excise and Customs (‘CBEC’) to consider all aspects of
the matter and pass an appropriate order.

3. In examining the said issue pursuant to the order passed by this
Court, the CBEC issued a Circular No.1057/6/2017 — CX dated 7th July,
2017 where, inter alia, it was observed as under:

“(ii) The issue has been examined. Exercise Books have been
explained in HSN under explanatory note (2} to Heading 48.20
as, "These may simply contain sheets of lined paper but may also
include printed examples of handwriting for copying in manuscript".
Such exercise Books are specifically classified under heading 4820
of the erstwhile CETA, 1985. These are nothing but stationary items
having blank pages with lines for writing and may also include printed
texts for copying manually. In common parlance they are more akin
to handwriting "note books" for practising rather than "work books"
containing printed exercise. This definition of Exercise Books is in
harmony with other items specified under Chapter Heading 4820
of erstwhile CETA, 1985 such as registers, note books, diaries,
letter pads etc. where printing is incidental to their primary use i.e.
writing. The fact that printing is incidental to their primary use is the
guiding principle for classification of Exercise Books under heading
4820 of erstwhile CETA, 1985.
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(i) Printed work books on the other hand are books where printing
is not merely incidental to the primary use. HSN Explanatory notes
(A) to the heading 49.01 reads as, "Books and booklets consisting
essentially of textual matter of any kind, and printed in any language
or characters include textbooks (including educational workbooks
sometimes called writing books), with or without narrative texts,
which contains questions or exercises (usually with spaces for
completion in manuscript). Thus, printed work books containing
questions followed by spaces for writing or other exercises would
fall within the scope of Chapter 49. The said goods are different
from Exercise Books falling under Chapter 48 which are stationary
items with blank pages with lines for writing and some time may
also include printed texts for copying manually, as explained in the
preceding para. Further, since printing in case of printed workbooks
is not merely incidental to the primary use of the of the goods, such
goods are classifiable under Chapter 49, in terms of Chapter note
12 to Chapter 48 of erstwhile CETA, 1985.

(iv) Similarly, HSN Chapter note (6) to Chapter 49 read with HSN
explanatory note under heading 49.03 covers children's workbooks
consisting essentially of pictures with complementary texts, for
writing or other exercises, and children's drawing or colouring
books, provided the pictures form the principal interest and are not
subsidiary to the text. Thus, children's drawing books which are in
harmony with said HSN Chapter note (6) and HSN Explanatory
note to heading 4903 would fall under Chapter 49.”

4. As far as the present case is concerned, the Petitioner filed an
application for advancing ruling on 9th January 2018, seeking a clarification
whether the books published by the Petitioner, viz., Sulekh Sarita Parts |
to V are printed books classifiable under HSN 4901 to 10 or as ,Exercise
Books" under HSN 4820. Another issue raised by the Petitioner was
whether a person exclusively supplying goods that are wholly exempted
under tax is required to be registered under the GST Act.

5. The Authority for Advancing Ruling (AAR) passed an order dated
6th April, 2018 holding that the aforementioned books Sulekh Sarita Parts
| to V, printed and sold by the Petitioner, are classifiable as ‘Exercise
Books’ under HSN 4820. The AAR also held the Petitioner has to get
itself registered if it had GST liability under Reverse Charge Mechanism
(‘RCM’) i.e. under Section 24 (iii) of the CGST Act notwithstanding that
under Section 23 (i) (a), it may not be liable to pay any tax.
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6. It is significant that in the present petition, which challenges the
aforementioned order of the AAR, all the grounds raised by the Petitioner
pertain to the first issue regarding classification of the books printed and
sold by the Petitioner and not the second issue concerning registration
under the CGST Act. Learned counsel for the Petitioner states that
notwithstanding the ruling of the AAR against it on the second issue, the
Petitioner has got itself registered under the CGST Act. Accordingly, this
Court is not examining the second issue.

7. The reasoning of the AAR for holding that the Petitioner"s books are
classifiable under HSN 4820 proceeds as under:

(i) Heading 49.01 generally covers “textual reading material/books
including text-books, catalogues, prayer books etc. It specifically
covers ‘educational workbooks or writing books’. Heading 49.03
generally covers ‘children's picture, drawing or colouring books
wherein pictures form the principal interest in the books’. Heading
48.20 generally covers ‘stationery books’. Exercise books that
contain ‘simple sheets with printed lines or may even have printed
examples of handwriting for copying by the students’ also covered
Heading 48.20.

(ii) The main feature which differentiates ‘work books’ of Heading
49.01 from ‘exercise books’ of Heading 48.20 is that ‘the work
books of Heading 49.01 contained questions or exercise within the
space given for writing the answers whereas, the exercise books
under Heading 48.20 contained printed text with space for copying
manually.’

(iii) An examination of the books printed and sold by the Petitioner
revealed that “only in very few pages, any printed exercise or
questions is given. Hence, in these books, the primary use is
writing and printing is incidental”. Further since none of the books
contained any pages with ‘children's picture’, drawing or colouring
matter®, classification of any of them under heading 49.03 is not
possible. Therefore, the goods were to be correctly classified
under HSN 4820.

8. This Court has heard the submissions of Mr Vineet Bhatia, learned
counsel for the Petitioner, Mr Amit Bansal learned counsel for the Principal
Commissioner, GST and Mr Satyakam, Addl. Standing Counsel, GNCTD.
This Court has also examined the books printed by the Petitioner, viz.,
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Sulekh Sarita Parts | to V. lllustratively, the Court would like to refer to
Sulekh Sarita Part V.

9. To begin with, the name of the author of the book is prominently
printed on the first page as is the ISBN number. It has a contents page
which explains the broad features of the book. The first part contains
practice exercises where the student is expected to copy the printed text
in the lines given immediately below. But, that would be a very limited way
of looking at the book as a whole. In fact, there are many portions of the
book subsequently where a student is expected to answer questions. The
student is expected to write down the meaning of Hindi words. The student
is expected to write a short essay on a given aspect.

10. It appears from reading the book Sulekh Sarita Part V (and this
holds good for the other Parts | to IV) as a whole that while in the initial
phases, the teacher is expected to guide the student and the book is used
as a tool in that endeavour, there are substantial portions of the book
where after completing that phase, the student is asked to write words of
his or her own. For instance in page 16, the student is expected to listen to
at least 40 difficult words that the teacher might speak out in the class and
write down those words in the space provided in the book. In other words,
the student is not merely copying from a printed text. Here the listening and
retentive abilities of the student are being tested.

11. Then there are at least three pages (50 to 52) where the Hindi
word is given in the left hand column and the student is expected to give
the meaning of the word, in Hindi, after locating it in the dictionary. This
again is not a mechanical exercise of simply copying from a written text
that is already provided in the book. In page 53 of the book, the student is
expected to join two Hindi words to make another Hindi word. An example
already given in that page is the word ‘swatantra’. There are many words
possible to be made by combining two of the many Hindi words in that
page. This tests the student's comprehension. It requires application of
mind.

12. Then at page 54, the teacher is asked to dictate 40 difficult words or
a paragraph and the student after listening to it is expected to write it down
in the space provided. In the last two pages i.e. 61 and 62, the student is
expected to write a short piece on the topic already suggested like ‘ped
lagane ke labh’, ‘maccharo se bacho — kyon awshyak — kaise bache’ and
so on. Here again, the student is not expected to copy words from a printed
text but think of his or her own topics and write a few sentences on the
topic.
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13. This Court, therefore, is not persuaded to concur with the
assessment made by the AAR of the above book that “only in very few
pages, any printed exercise or questions is given.” An educational text is
like a handholding exercise for a child. While in the first few pages, it may
appear that the child is asked to mechanically reproduce from the printed
text, as the course progresses, the child is encouraged to think on his or
her own. This is what precisely this ,work book", or as the Court would like
to rephrase it, this ,practice book" does. At the end of the course, by using
these books, the attempt is to enhance the educational value addition as
far as the child is concerned. The attempt is to help the child think on his
own and to enable the teacher to evaluate the child“s output. By no means
can it be said that these books are for enabling a child to merely copy
words from a printed text in order to improve his or her own handwriting.

14. The Court is conscious that in the note appended to the HSN, it has
been stated that Heading 49.01 excludes ‘children’s workbook consisting
essential pictures with complementary text, for writing another exercises’.
But then none of the books which form the subject matter of the present
petition can be viewed as a mere text ,for writing or other exercises®. These
books are meant to help the child think, apply his or her mind and come
up with some creative answers. It also tests the listening, comprehension
and retention skills of the child; of what is spoken in the classroom and for
testing the understanding of the child of that which has been taught.

15. While no two cases are identical, it may be useful to refer to a few
decisions only to understand the approach the Court is expected to adopt
in matters of classification. In C.C. (General), New Delhi v. Gujarat Perstorp
Electronics Ltd. 2005 (186) ELT 532 (SC), the Supreme Court was seized
of the issue “whether the goods and materials imported by the Company in
the form of FEEP comprising of equipments, drawings, designs and plans
are classifiable under Chapter Heading 49.01 or 49.06 of Schedule 1 of
the Customs Tariff Act, 1975 and the Company is entitled to the benefit
under Notification Nos. 107/93-Cus and 38/94-Cus. or they are classifiable
under Chapter Heading 4911.99 as contended by the department?” In
the process of answering the said question in favour of the Assessee, the
Supreme Court observed as under:

“In popular sense, "book" means a collection of a number of leaves
or sheets of paper or of other substance, blank, written or printed,
of any size, shape and value, held together along one of the
edges so as to form a material whole and protected on the front
and back with a cover of more or less durable material. The Court
also referred to dictionary meaning. It was observed that one must
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refer not only to the physical, but also functional characteristic of
“book”. It must be functionally useful for the purpose of assessee’s
business or profession. To put it differently, it must be a tool of
his trade _ an article which must be part of the apparatus with
which his business or profession was carried on. It must have utility
value enabling its owner to pursue his business or profession with
greater advantage. It must, thus, satisfy a dual test. It must bear
both physical and functional characteristics of a book. It must be
a collection of a number of sheets of paper or of other substance,
having suitable size, shape and value, bound together at one edge
so as to form a material whole and protected on the front and back
with covers of some kind and functionally useful to the assessee
for carrying on his business or profession.”

16. Therefore, the emphasis was on a ,functional characteristics" of
a book. In other words, the Court must ask what purpose will the book
serve? In this case, a question to be asked is whether the books in question
merely help the child in improving the child‘'s handwriting by providing
space in a book by copying from a written text or does it pose questions
to the child to answer and whether the teacher then can evaluate, on the
basis of such answers, the child’s ability and understanding? In the present
case, the ‘work books’ or ‘practice books’ printed and sold by the Petitioner
certainly fall in the latter category i.e. they test the child’s knowledge, ask
questions which the child has to answer, and facilitate evaluating the child’s
understanding.

17. These books are not ‘exercise books’ as understood by the trade. It
must be mentioned at this stage that the learned counsel for the Petitioner
has produced before the Court samples of such “exercise books/exercise
note books’ as understood in trade parlance. These are simply bound
volumes of blank pages which may contain lines to facilitate writing. They
do nothing more than providing space for writing.

18. Consequently, this Court is satisfied that in the present case, the
books published and sold by the Petitioner are classifiable under HSN
49.01 and not HSN 48.02. In terms of Notification No.2/2017-Central Tax
(Trade) dated 28th June, 2017 i.e. Entry No.119 thereunder, such goods
classifiable under HSN 49.01 i.e. ‘printed books, including Braille books’
are wholly exempted from tax.

19. Since, this is the only question that has been raised before the
Court, the impugned order dated 9th April 2018 to that extent is hereby set
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aside. 20. The writ petition is accordingly allowed, but in the circumstances,
with no orders as to costs. The pending application is also disposed of.

[2019] 57 DSTC 157 (New Delhi)
In the High Court of Delhi
[Hon’bledustice S. Muralidhar and Justice I. S. Mehta]

W. P. (C)1280/2018

Bhargava Motors ... Petitioner
Vs.
Union of India & Ors. ... Respondents

Date of Order: 13.05.2019

GST - TRAN-1 FORM - CLAIMING INPUT TAX CREDIT ON STCOK HELD UPTO
30.06.2017 UNDER SECTION 140 OF CGST ACT — TECHNICAL GLITCHES IN
UPLOADING TRAN-1 FORM — PETITIONER UPLOADED FORM BUT CREDIT NOT
REFLECTED IN ELECTRONIC CREDIT LEDGER - EMAIL RECEIVED FROM GSTIN
ABOUT SUCCESSFUL FILING.

WRIT PETITION SEEKING RELIEF — DIRECTION ISSUED TO THE RESPONDENTS
TO EITHER OPEN THE PORTALAS TO TRAN-1-TO ENABLE PETITIONER TO FILE
AGAIN OR TO ACCEPT MANUALLY.

Facts of the Case

Petitioner was a trader and a dealer/distributor of the automobile
company Mahindra & Mahindra Ltd. The Assessee was engaged in the
business of trading of auto parts. He stands registered under the Delhi
Value Added Tax Act, 2004. After the enactment of the Central Goods &
Services Tax Act 2017, the Petitioner was granted registration thereunder.
Under Section 140 (3) of the CGST Act, the Petitioner was entitled to
claim credit of eligible duties in respect of the inputs held in stock and
the inputs contained in semi furnished or furnished goods held in stock
on the appointed day i.e. 30th June 2017. On this basis according to the
Petitioner, although he was not liable to be registered under the Central
Excise Act, 1944, he was entitled to claim credit of the excise duty paid on
the goods in stock with him. He had accordingly calculated the credit due
to him as Rs.74,96,069/-.

Held

The Court was satisfied that the Petitioner’s difficulty in filling up a
correct credit amount in the TRAN-1 form was a genuine one which should
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not preclude him from having his claim examined by the authorities in
accordance with law. Adirection was accordingly issued to the Respondents
to either open the portal so as to enable the Petitioner to again file TRAN-1
electronically or to accept a manually filed TRAN-1 on or before 31st May
2019. The Petitioner’s claims will thereafter be processed in accordance
with law.

Present for the Petitioner : Mr. Vineet Bhatia, Advocate

Present for Respondent(s) : Mr. Dev P Bhardwaj, CGSC for UOI with
Mr. Jatin Teotia and Mr Rahella Khan,
Advocates for R-1.
Ms. Vabhooti Malhotra, Advocate for R-3.
Ms. Nidhi Mohan Parashar, Advocate with
Ms. Umang Kumar Singh and
Mr. Pratyaksh Sharma, Advocates for R-4.

Order
Dr. S. Muralidhar, J.:

1. A procedural glitch in the GST Network that has prevented the
Petitioner from claiming input tax credit of the excise duty paid by its
vendor, is the subject matter of the present petition.

2. The Petitioner states that he is a trader and a dealer/distributor
of the automobile company Mahindra & Mahindra Ltd. The Assessee is
engaged in the business of trading of auto parts. He stands registered
under the Delhi Value Added Tax Act, 2004. After the enactment of the
Central Goods & Services Tax Act 2017 (CGST Act), the Petitioner was
granted registration thereunder. Under Section 140 (3) of the CGST
Act, the Petitioner is entitled to claim credit of eligible duties in respect
of the inputs held in stock and the inputs contained in semi furnished or
furnished goods held in stock on the appointed day i.e. 30th June 2017.
On this basis according to the Petitioner, although he was not liable to be
registered under the Central Excise Act, 1944, he is entitled to claim credit
of the excise duty paid on the goods in stock with him. He has accordingly
calculated the credit due to him as Rs.74,96,069/-.

3. According to the Petitioner there are certain other goods which do
not involve the central excise component and the approximate credit that
can be claimed by him thereon, which has to be postponed to the stage
of actual sale of such goods, works out to Rs.10.5 lakhs. He states that
as regards the excise duty credit he has to fill up form TRAN-1 and for the
other type of credit he has to fill up form TRAN-2.
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4. According to the Petitioner there were a lot of technical glitches in
uploading TRAN-1 form on the common portal within the prescribed period
of 90 days. The due date for furnishing TRAN-1 was accordingly postponed
from time to time and finally up to 27th December 2017. The Petitioner
states that he filed GST TRAN-1 on 27th December 2017 claiming the
credit of Rs.74,96,069/-. He also furnished details of the stock held by him
on that date. He claims to have received an e-mail from the GST Network
(GSTN) portal about successful filing of the said TRAN-1 form. According
to the Petitioner he was surprised to note that in his electronic credit ledger
the aforementioned credit was not reflected. He thereafter approached the
GST help desk and also wrote an e-mail. In the circumstances, he filed the
present writ petition in which notice was issued on 13th February 2018.

5. A detailed order was passed by this Court on 7th January 2019
discussing the affidavit filed on behalf of the GSTN (Respondent No.4)
which manages/administers the electronic portal. Reference was also made
to the minutes of the meeting of the IT Grievance Redressal Committee
held on 21st August 2018. The Court then observed in paras 5, 6 and 7 in
order dated 7th January 2019.

“5. Given these circumstances and the fact that the petitioner
has asserted that substantial credit was available to it on the
transactions which it conducted prior to 30.03.2017, for which the
law entitled it to credit, it appears to the Court that the authorities
have so far not looked into the merits of the claim for input credit but
rather rejected his entire entittlement itself on the ground that the
credit reflected in the electronic ledger does not show any figure.
The conundrum which the Court is presented with here is that if the
petitioner were to obtain a screenshot of the figures it had filled just
before it actually uploaded TRAN-I, the Revenue would have then
contended that those figures were inchoate as the document would
not have been final and was merely at the stage of preparation. It
also appears to the Court that after the electronic form is filled,
no provision for its "review" was made available to the assessee
before uploading it. The lack of this facility has complicated the
issue, because if such facility or provision would be made available,
the individual assessees could have obtained screenshots just
before uploading the form. The other method by which this issue
could have been resolved was that the automatically generated
response could have itself indicated the figures. That, however,
does not appear to be the case.

6. In these circumstances, the Court is of the opinion that the
respondents should disclose as to what was actually filled in the
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TRAN-I Form [whether for the first time or the second time when
it was uploaded], by the petitioner in this case and the basis of its
assertion that no credit was available to it, having regard to the fact
that the petitioner claims credit on the basis of real transactions in
real goods.

7. The concerned respondents, i.e. GST Council and the
respondent No.4 shall file affidavits before the Court within two
weeks. The respondent No.4 shall also make available to the Court
the necessary files relating to this case.”

6. Pursuant thereto affidavits have been filed on behalf of the GSTN
and on behalf of the Commissioner, Central Tax GST, Delhi. In the affidavit
dated 14th February 2019 it is stated on behalf of the GSTN as under:

“16. | state that once value is entered in the FORM GST TRAN-1
and is duly saved and submitted, the same is posted in electronic
ledger of the taxpayer for use to set off liabilities when the taxpayer
"submits" FORM GST TRAN-1. The electronic ledger is visible on
the portal to the taxpayer. The taxpayer can also view the FORM
GST TRAN-1 by clicking on individual TRAN-1 form by logging
into GST Portal. This FORM GST TRAN-1 is available with the
Petitioner even after submission and the Petitioner has deliberately
not filed the same. The logs as available with the Respondent No.4
are being placed before this Court hereinabove.”

7. It is not in dispute that the documents with the Petitioner to support
its claim for the aforementioned excise duty and other credit are yet to be
examined by the authorities. At this stage they find themselves precluded
from doing so because the TRAN-1 filled by the Petitioner on the portal
does not reflect the amount claimed as a credit towards excise duty already
paid. 8. Counsel for the Petitioner points out that as of present the portal
does not permit a registered trader/dealer to save on his/her system the
filled up TRAN-1 or TRAN-2 form. According to him it does not even permit
a print out of a filled up form. This makes it difficult for the trader/registered
dealer to know whether the form has been correctly filled up. Counsel for
the Respondents on the other hand points out that a revision is possible,
but only once in terms of Rule 120 A. She states that despite the Petitioner
having availed of the facility of revision, the TRAN-1 form still does not
reflect the credit amount.

9. At this stage, the Court is not concerned with the issue whether
the Petitioner is entitled to the input tax credit as claimed by him. This is
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yet to be examined by the authorities. However, the issue is about the
technical glitch in the system which does not permit a rectification in a
situation where a dealer may have, due to inadvertence, or a bonafide
error, not correctly filled up a form or where the system, due to a limitation
in the algorithm/software programme, does not accept the entries sought
to be made by the dealer.

10. The GST system is still in a ,trial and error phase" as far as its
implementation is concerned. Ever since the date the GSTN became
operational, this Court has been approached by dealers facing genuine
difficulties in filing returns, claiming input tax credit through the GST
portal. The Court"s attention has been drawn to a decision of the Madurai
Bench of the Madras High Court dated 10th September 2018 in W.P.(MD)
No.18532/2018 (Tara Exports v. Union of India) where after acknowledging
the procedural difficulties in claiming input tax credit in the TRAN-1 form that
Court directed the Respondents “either to open the portal, so as to enable
the petitioner to file the TRAN 1 electronically for claiming the transitional
credit or accept the manually filed TRAN 1” and to allow the input credit
claimed “after processing the same, if it is otherwise eligible in law”.

11. In the present case also the Court is satisfied that the Petitioner"s
difficulty in filling up a correct credit amount in the TRAN-1 form is a genuine
one which should not preclude him from having his claim examined by the
authorities in accordance with law. A direction is accordingly issued to the
Respondents to either open the portal so as to enable the Petitioner to
again file TRAN-1 electronically or to accept a manually filed TRAN-1 on or
before 31st May 2019. The Petitioner’s claims will thereafter be processed
in accordance with law.

12. With a view to ensure that in future such glitches can be overcome,
the Court directs the Respondents to consider providing in the software
itself a facility of the trader/dealer being able to save onto his/her system
the filled up form and also a facility for reviewing the form that has been
filled up before its submission. It should also permit the dealer to print out
the filled up form which will contain the date/time of its submission online.
The Respondents will also consider whether there can be a message
that pops up by way of an acknowledgment that the Form with the credit
claimed has been correctly uploaded.

13. The petition is disposed of in the above terms.

14. Dasti.
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[2019] 57 DSTC 162 (Madras)
In the High Court of Madras
[Hon’ble Dr. Justice Anita Sumanth]

W.P. No. 807/2019

Asean Aromatics Private Limited ... Petitioner
Vs.

Assistant Commissioner (Circle) GST,

Tamil Nadu State GST ... Respondent

Date of Order: 22.02.2019

CANCELLATION OF REGISTRATION UNDER SECTION 30 OF THE GOODS AND
SERVICES TAXACT, 2017-GSTR3B RETURNS NOTFILED FOR9MONTHS -REPLY
GIVEN AGAINST SHOW CAUSE NOTICE — THAT DELAY WAS ON ACCOUNT OF
SHORTAGE OF WORKING CAPITAL — CANCELLATION ORDER PASSED WITHOUT
REFERENCE TO THE SUBMISSIONS MADE. WRIT PETITION — CHALLENGING
CANCELLATION ORDER, WHETHER JUSTIFIED; HELD — NO.

CIRCULARS ISSUED BY CBIC FOR RELAXING TIME LIMITS FOR SUBMISSIONS
OF RETURNS NOT CONSIDERED - DIRECTION ISSUED TO CBIC TO CONSIDER
AND PASS ORDERS UPON THE APPLICATION OF THE PETITIONER SEEKING
LEAVE TO PAY PENDING DUES IN INSTALLMENTS.

Present for the Petitioner : Mr. K. Jayachandran

Present for Respondent :  Mr. Mohammed Shafiq, Spl. Govt.
Pleader (Taxes) assisted by
Mr. V. Haribabu, AGP (Taxes)

Order

The petitioner challenges an order dated 08.11.2018 cancelling his
registration for non filing of returns of returns, on the ground that GSTR
3B returns have been filed upto December 2017 and GSTR-1 only UPTO
August 2018.

2. Mr. K. Jayachandran, learned counsel appears for the petitioner and
Mr. Mohammed Shafiq, Special Government pleader for the respondent.

3. A show cause notice had been received by the petitioner on
04.10.2018 for cancellation of registration, in response to which the
petitioner filed a reply on 10.10.2018 stating that the delay was on account
of severe working capital shortage. He had also stated that enhancement
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of working capital was awaited and the dues would be settled at the earliest.
While this is so, the impugned order has been passed without reference to
the objections raised.

4. Learned Standing Counsel draws attention to the provisions of
Section 30 of the Goods and Service Tax Act, 2017 requiring returns to be
filed for the entire period of non compliance along with tax dues, in order
for the cancellation of the registration to be revoked.

5. Learned counsels have referred, in extenso, to a slew of circulars
issued by the Centre (the Central Board of Indirect Taxes and Customs)
and the State (the Principal Secretary/Commissioner of Commercial Taxes)
relaxing the time limits fixed for submission of returns for various periods.

6. | consciously refrain from referring to details of the circulars as neither
of the learned counsels is in a position to explain with clarity what the
prevailing position is with regard to the extended/applicable time limit for
submission of returns. Suffice it to say that the overall impression that | get
is that the authorities, both Centre and State have taken into consideration
the fact that Goods and Service Tax is nascent in its application and is
an evolving regime. The interests of small traders have thus weighed
consideration with the authorities in granting the relaxation in time limits.

7. In the circumstances, | am inclined to direct the Principal Secretary/
Commissioner of Commercial Taxes, Chennai, to consider and pass
orders upon the application of the petitioner dated 18.12.2018 wherein
the petitioner seeks leave topay pending GST dues in six (6) monthly
instalments, a sum of Rs.10,00,000/- having been paid as first instalment
on 14.12.2018. Let the Principal Secretary/Commissioner of Commercial
Taxes bear in mind the technical difficulties faced by the assessee, the
fact that the petitioner has not engaged in any business transactions, on
account of the cancellation of registration, for the last four (4) months as
well as relevant circulars issued by the authorities till date, in disposing the
application.

8. The petitioner will appear before the Principal Secretary/
Commissioner of Commercial taxes on 04.03.2019 at 10:30 am or on
a date as proximate to the aforesaid date as convenient to Principal
Secretary/Commissioner of Commercial taxes and communicated to the
petitioner and orders will be passed by him on the Application within two
(2) weeks thereafter.

9. This Writ Petition is disposed of in the aforesaid terms. No Costs.
Consequently, connected Miscellaneous Petitions are closed.
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[2019] 57 DSTC 164 (Madras)
In the High Court of Madras
[Hon’ble Dr. Justice Anita Sumanth]

W.P. No. 4106/2019

G. Murugan ... Petitioner
Vs.
Government of India & Ors. ... Respondents

Date of Order: 14.02.2019

SECTION 129 OF CGST ACT, 2017 — DETENTION/SEIZURE OF GOODS AND
CONVEYANCE IN TRANSIT — VEHICLE CARRYING GOODS INTERCEPTED BY
OFFICER-DETENTION ORDER PASSED IN FORM GST MOV-06 FOR THE REASON
OF MISTAKE IN VEHICLE NUMBER MENTIONED — WRIT PETITION CHALLENGING
DETENTION ORDER ON THE GROUND THAT NONE OF THE RELEVANT FIELDS
OF THE SAID ORDER WAS TICKED AND ALMOST ALL FIELDS WERE LEFT BLANK
—WHETHER IMPUGNED ORDER OF DETENTION COULD NOT BE SUSTAINED OR
DESERVED TO BE SET ASIDE — HELD; DETENTION ORDER QUASHED. BEING
INCOMPLETE AND WHOLLY NON SPEAKING.

Facts of the Case

The petitioner had carried goods of Schaeffler India Ltd, from its
warehouse at Chettipedu, Sriperumbudur, Tamil Nadu to Sriperumbudur.
The goods were accompanied by all required documents, such as
tax invoices, E-Way bills and delivery Challan. The value of the goods
was Rs.8,63,595/-. The vehicle was intercepted by the officials of the
Commercial Taxes, Department who proceeded to cause inspection of
the same. A statement had been recorded in Form GST Mov-01, from
the driver who was incharge of the goods in conveyance. Admittedly, the
statement at Column 10 thereof, admits that there was a mistake in the
vehicle number mentioned. Thereafter, Form GST Mov- 02, ordering the
physical verification/inspection of the conveyance, goods and documents
was issued. The order, dated 04.02.2019, though signed by the Proper
Officer was blank in so far as all relevant fields were concerned.

Held

In the sworn statement recorded from the lorry driver, a mistake had
crept in, in the mentioning of the lorry number as TN 19 U 7857 instead of
TN 19 U 7873. One assumed this to be a reason for the detention. However,
detention of the conveyance and goods was an extreme step that seriously
prejudices an assesse and it was incumbent upon the statutory authority/
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the Proper Officer arrayed as Respondent No. 2, to have made mention
of the contravention in the field provided in the impugned order for such
purpose. This has not been done.

Though Section 107 of the Act provided for appeals or revisions that
may be filed by any person aggrieved by any decision or order passed
under this Act by an adjudicating authority, the Court not inclined, in the
circumstances of the case, to relegate the petitioner to the statutory remedy
provided. Any appeal that the petitioner might file would have to assume
the contraventions that the impugned order was based upon since the
impugned order was incomplete and wholly non-speaking, leaving even
mandatory fields in the order, blank.

The Court was of the view that the order of detention could not be
sustained and the same was quashed. The vehicle shall be released
forthwith upon receipt of a copy of the order. The writ petition was allowed
and connected miscellaneous petitions were closed.

Present for the Petitioner : Mr. K. Krishnamoorthy.

Present for Respondent(s) : Mr. Dhana Madhri, Government Advocate.

ORDER

This writ petition challenges FORM GST MOV-06 dated 04.02.2019
issued by the 2nd respondent, the State Tax Officer/Proper Officer Roving
Squad-5 Enforcement (North) on various grounds.

2. Ms.Dhanamadhri, learned Government Advocate took notice
on behalf of the respondents on 12.02.2019 and sought time to take
instructions.

3. Heard Mr. K.Krishnamoorthy, learned counsel for the petitioner and
Ms.Dhanamadhri, learned Government Advocate for the respondents. By
consent of learned counsel on both sides, the writ petition is taken up for
final hearing and disposal at the stage of admission, finally.

4. The admitted facts are that the petitioner had carried goods of
Schaeffler India Ltd, from its warehouse at Chettipedu, Sriperumbudur,
Tamil Nadu to Sriperumbudur. According to the petitioner, the goods were
accompanied by all required documents, such as tax invoices , E-Way bills
and delivery Challan. The value of the goods was Rs.8,63,595/-.

5. While this was so, the vehicle was intercepted by the officials of
the Commercial Taxes, Department who proceeded to cause inspection
of the same. A statement had been recorded in Form GST Mov-01, from
the driver who was incharge of the goods in conveyance. Admittedly, the
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statement at Column 10 thereof, admits that there is a mistake in the
vehicle number mentioned. Thereafter, Form GST Mov- 02, ordering the
physical verification/inspection of the conveyance, goods and documents
was issued. The order, dated 04.02.2019, though signed by the Proper
Officer is blank in so far as all relevant fields are concerned.

6. The Form, in toto, is extracted herein for ready reference:

Form GST MOV-02
ORDER FOR PHYSICAL VERIFICATION/INSPECTION OF THE
CONVEYANCE, GOODS AND DOCUMENTS

The goods conveyance bearingno.TN19U/7873 carrying goods was intercepted
by the undersigned STO RS-l (Designation of the Officer), on 04.02.2019 at PM
at 4.00 (Place). The owner/driver/person-in-charge of the goods conveyance has:

1. Failed to tender any document for the goods in movement, or

2. Tendered the documents mentioned in the Annexure to FORM GST MOV-
01 for verification.

Upon verification of the documents tendered, the undersigned is of the
opinion that the inspection of the goods under movement is required to be done
in accordance with the provisions of sub-section (3) of section 68 of the Central
Goods and Service Tax Act, 2017 read with State/UT goods and Services Tax Act,
2017 or under section 20 of the integrated Goods and Services Tax Act, 201 for
the following reasons.

The Owner/driver/person-in-charge of the conveyance has not tendered any
documents for the goods in movement.

Prima Facie the documents tendered are found to be defective

The genuineness of the goods in transit (its quantity etc) and/or tendered documents
requires further verification

E-Way bill not tendered for the goods in movement
Others (Specify)

Hence you are hereby directed,-

(1). To station the conveyance carrying goods at (place) at your own
risk and responsibility,

(2) to allow and assist in physical verification and inspection of the goods in
movement and related documents,

(3) not to move the goods and conveyance from the place at which it is
stationed until further orders and not to part with the goods in question.

Proper Officer
sd/-

7. Pursuant thereto, the impugned order has beenissued on 04.02.2019
and theorder in the prescribed Form is also extracted below:
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GOVERNMENT OF INDIA

FORM GST MOV-06

ORDER OF DETENTION UNDER SECTION 129(1) OF THE CENTRAL GOODS
AND SRVICES TAX ACT, 2017 AND THE STATE/UNION TERRITORY GOODS
AND SERVCES TAX ACT, 2017/UNDER SECTION 20 OF THE INTEGRATED
GOODS AND SERVICES TAX ACT,2017

The goods conveyance bearing No.TN19U7873 was intercepted and inspected
by the undersigned on 04.02.2019 at 04.00 (place and time) P.M. at the time of
interception, the owner/driver/person in charge of te goods/conveyance is Shri
G.Murugan, S/o A.Gandhi.

The owner/driver/person in charge of the goods conveyance
Shri has not tendered any documents for the goods in
movement.

Prima Facie the documents tendered are found to be defective

The genuineness of the goods in transit (its quantity etc) and/or tendered
documents requires further verification

E-Way bill not tendered for the goods in movement
Others (Specify)

For the above said reasons, an order for physical verification/inspection of the
conveyance, goods and documents was issued in Form GST Mov-02 dated
04.02.2019 and served on the owner/driver/person in charge of the conveyance.
A physical verification and inspection of goods in movement was conducted on

by (name and designation) in the presence of the owner/
driver/person in charge of the goods in (name and designation) in the presence
of the owner/driver/person in charge of the conveyance Shri and a
report was drawn in FORM GST MOV-04. The follwing discrepancies were noticed.

In view of the above discrepancies, the goods and conveyance are required to be
detained for further proceedings. Hence, the goods and above conveyance are
detained by the undersigned and the driver/person in charge of the conveyance
is hereby directed to station the conveyance at Sriperumbudur Tool Sale (place)
at his own risk and responsibility and not to part with any goods, till the issue of
release order in FORM GST MOV-05.

State Tax Officer/Roving Squad-V
Enforcement (North), Chennai-6

To,

Shri G.Murugan S/o.A.Gandhi
Driver/Person in Charge
Vehicle/Conveyance No:TN19U7873
Address: Manthahveli Street,
Annamangalam Post,

Gingee, Villupuram District
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8. The provisions of Section 129 of the Goods and Services Tax, 2017
provide for detentions, seizure and release of goods and conveyances in
transit in a situation where the transit is in contravention of the provisions
of the Act or the Rules made therein. Section 129(1) is extracted herein.

129 Detention, Seizure And Release Of Goods And
Conveyances In Transit

(1) Notwithstanding anything contained in this Act, where any
person transports any goods or stores any goods while they are
in transit in contravention of the provisions of this Act or the rules
made thereunder, all such goods and conveyance used as a means
of transport for carrying the said goods and documents relating to
such goods and conveyance shall be liable to detention or seizure
and after detention or seizure, shall be released,- (a) on payment
of the applicable tax and penalty equal to one hundred per cent. of
the tax payable on such goods and, in case of exempted goods,
on payment of an amount equal to two per cent. of the value of
goods or twenty-five thousand rupees, whichever is less, where
the owner of the goods comes forward for payment of such tax
and penalty; (b) on payment of the applicable tax and penalty
equal to the fifty per cent. of the value of the goods reduced by
the tax amount paid thereon and, in case of exempted goods, on
payment of an amount equal to five per cent. of the value of goods
or twentyfive thousand rupees, whichever is less, where the owner
of the goods does not come forward for payment of such tax and
penalty; (c) upon furnishing a security equivalent to the amount
payable under clause (a) or clause (b) in such form and manner as
may be prescribed: Provided that no such goods or conveyance
shall be detained or seized without serving an order of detention or
seizure on the person transporting the goods.'

9. Thus, detention/seizure is provided for only in cases where the
Department is prima facie convinced that there is a contravention of the
provisions of the Act and the Rules. The order of detention has to reflect the
reasons for which the seizure of the conveyance/goods has been effected.

10. A perusal of the impugned order reveals that none of the relevant
fields have been ticked and almost all fields have been left blank. It is thus
entirely unclear as to what statutory provision or Rule the petitioner has
contravened. A pointed query put in this regard to the learned Additional
Government Pleader appearing on behalf of the respondents also elicits
no details and he is also unable to enlighten the Court on what the
contraventions might be.
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11. Admittedly, in the sworn statement recorded from the lorry driver,
a mistake had crept in, in the mentioning of the lorry number as TN 19 U
7857 instead of TN 19 U 7873. One assumes this to be a reason for the
detention. However, detention of the conveyance and goods is an extreme
step that seriously prejudices an assessee and it is incumbent upon the
statutory authority/the Proper Officer arrayed as respondent No.2, to have
made mention of the contravention in the field provided in the impugned
order for such purpose. This has not been done.

12. Though Section 107 of the Act provides for appeals or revisions
that may be filed by any person aggrieved by any decision or order
passed under this Act by an adjudicating authority, | am not inclined, in
the circumstances of the present case, to relegate the petitioner to the
statutory remedy provided. Any appeal that the petitioner might file would
have to assume the contraventions that the impugned order is based upon
since the impugned order is incomplete and wholly non-speaking, leaving
even mandatory fields in the order, blank.

13. In the light of the above discussion, | am of the view that the present
order of detention cannot be sustained and the same is quashed. The
vehicle shall be released forthwith upon receipt of a copy of this order. The
writ petition is allowed and connected miscellaneous petitions are closed.
No costs.

[2019] 57 DSTC 169 (Madurai)
In the High Court of Madras
[Hon’ble Justice G. R. Swaminathan]

W.P. (MD) No. 937/2019

Jeyyam Global Foods (P.) Ltd. ... Petitioner
Vs.
Union of India & Ors. ... Respondents

Date of Order: 23.01.2019

SECTION 68 READ WITH SECTION 129 OF CGST ACT, 2017 — INSPECTION
OF GOODS IN MOVEMENT — E-WAY BILL NOT FILED BY THE DEALER FOR
TRANSPORTATION OF DRIED CHICK PEAS FROM SALEM TO DINDIGUL ON VIEW
THAT GOODS WERE CLASSIFIABLE UNDER CHAPTER 0713 OF HSN — GOODS
WERE UNDER MOVEMENT WERE DETAINED UNDER THE CLASSIFICATION
(FRIED OR ROASTED GRAMS) FALLING UNDER CHAPTER 2106 OF HSN.

HELD — WRIT PETITION ALLOWED - DIRECTION GIVEN TO THE COMMISSIONER
OF COMMERCIAL TAXES, CHENNAI TO ISSUE A CIRCULAR TO ALL THE
INSPECTING SQUAD OFFICERS IN TAMIL NADU NOT TO DETAIN GOODS OR
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VEHICLE WHERE THERE ISABONAFIDE DISPUTE AS REGARDS THE EXIGIBILITY
OF TAX OR RATE OF TAX.

Facts of the Case

The petitioner was a manufacturer of dried chick peas, gram flour,
pulses and grams. The petitioner’s claim was that they purchase chick
peas, dry them by heating them to a certain degree and the resultant
product was known as “Dried Chick Peas”. This would have to be classified
only under Chapter 0713 of HSN. The petitioner had transported the dried
chick peas from Salem to Dindigul. The petitioner had not filed any E-Way
bill in view of the exemption statutorily granted. While so, the consignment
of the dried chick peas sent by the petitioner was intercepted by the fourth
respondent on 21.12.2018. The fourth respondent seized the goods and
also detained the vehicle in which the goods were being transported. The
fourth respondent took the view that what was transported by the petitioner
comes under the classification (fried or roasted grams) falling under
Chapter 2106 of HSN.

Held

Recording the undertaking given by the petitioner, the proceedings
impugned in the writ petition stand quashed. This writ petition was allowed.
The matter could not rest there. The dealer would strongly press that the
Court will have to direct the Commissioner of Commercial Taxes, Chennai
to issue appropriate directives in this regard. The Court found force in the
said request. The Court therefore suo motu impleads the Commissioner
of Commercial Taxes, Chennai as the fifth respondent in the writ petition
and directed Shri.Aayiram K.Selvakumar, Additional Government Pleader
to take notice for him also.

The Commissioner of Commercial Taxes, Chennai was directed to
issue a circular to all the inspecting squad officers in Tamil Nadu not to
detain goods or vehicles where there was a bonafide dispute as regards
the exigibility of tax or rate of tax. The circular shall embody the essence
of the decision reported in 2018 (1) TMI 1503 (N.V.K.Mohammed Sulthan
Rawther and Sons and Willson Vs. Union of India). Such a circular shall
be issued within a period of eight weeks from the date of receipt of a copy
of this order.

Present for the Petitioner : Mr. S. Jaikumar

Present for Respondent(s) : Mr.P. Dharmraj for R1
Mr. Vijayakarthikeyan for R2 & R3
Mr. Aayiram K. Selvakumar,
Additional Govt. Pleader for R4
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The petitioner is a manufacturer of dried chick peas, gram flour, pulses
and grams. The petitioner's claim is that they purchase chick peas, dry them
by heating them to a certain degree and the resultant product is known
as “Dried Chick Peas”. According to the petitioner, this would have to be
classified only under Chapter 0713 of HSN. The petitioner had transported
the dried chick peas from Salem to Dindigul. The petitioner had not filed
any E-Way bill in view of the exemption statutorily granted. While so, the
consignment of the dried chick peas sent by the petitioner was intercepted
by the fourth respondent on 21.12.2018. The fourth respondent seized
the goods and also detained the vehicle in which the goods were being
transported. The fourth respondent took the view that what was transported
by the petitioner comes under the classification (fried or roasted grams)
falling under Chapter 2106 of HSN.

2. In this view of the matter, he issued a detention notice and levied tax
with equal penalty. The petitioner paid the said amount as demanded by the
fourth respondent under protest and he also obtained release of the goods
as well as the vehicle. The order is under challenge in this writ petition
principally on the ground that when a bonafide dispute as to classification
had arisen, it is only the jurisdictional assessing officer, namely, the third
respondent who could have ruled on the classification and that it was not
open to the Squad Officer to have done so.

3. Heard the learned counsel on either side. The contesting respondent
is only the fourth respondent. The fourth respondent official appeared in
person and assisted this Court. He also filed a detailed counter affidavit.

4. According to the fourth respondent, he is statutorily empowered
under Section 68 r/w Section 129 of the Tamil Nadu Goods and Services
Tax Act, 2017. Section 68 of the said Act reads as under :

“Section 68 (1) : The Government may require the person in
charge of a conveyance carrying any consignment of goods of
value exceeding such amount as may be specified to carry with
him such documents and such devices as may be prescribed.

(2) The details of documents required to be carried under sub-
section (1) shall be validated in such manner as may be prescribed.

(3) Where any conveyance referred to in sub-section (1) is
intercepted by the proper officer at any place, he may require the
person in charge of the said conveyance to produce the documents
prescribed under the said sub-section and devices for verification,
and the said person shall be liable to produce the documents and
devices and also allow the inspection of goods.”
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Section 129(1) of the Act reads as under :

129.(1)Notwithstanding anything contained in this Act, where any
person transports any goods or stores any goods while they are
in transit in contravention of the provisions of this Act or the rules
made thereunder, all such goods and conveyance used as a means
of transport for carrying the said goods and documents relating to
such goods and conveyance shall be liable to detention or seizure
and after detention or seizure, shall be released, —

(a) on payment of the applicable tax and penalty equal to one
hundred per cent of the tax payable on such goods and, in case of
exempted goods, on payment of an amount equal to two per cent.
of the value of goods or twenty-five thousand rupees, whichever is
less, where the owner of the goods comes forward for payment of
such tax and penalty;

(b) on payment of the applicable tax and penalty equal to the fifty
per cent. of the value of the goods reduced by the tax amount paid
thereon and, in case of exempted goods, on payment of an amount
equal to five per cent. of the value of goods or twenty five thousand
rupees, whichever is less, where the owner of the goods does not
come forward for payment of such tax and penalty;

(c) upon furnishing a security equivalent to the amount payable
under clause (a) or clause (b) in such form and manner as may be
prescribed: Provided that no such goods or conveyance shall be
detained or seized without serving an order of detention or seizure
on the person transporting the goods.”

5. The stand of the fourth respondent is that he is entitled to call upon
the person in charge of the conveyance to produce the documents in
question for verification. In the present case, there is no dispute as to the
goods that were actually transported. But then, according to the petitioner,
they would qualify only as dried chick peas. But, according to the fourth
respondent this would have to be classified as roasted grams.

6. The Commissioner of Commercial Taxes, Chennai has issued
a notification bearing Rc.N0.085/2016 Taxation A1, dated 12.07.2017
notifying the Deputy Commissioner, Assistant Commissioner, State Tax
Officer, Deputy State Tax Officer as the Proper Officer to exercise the
powers and perform the functions conferred on them under Tamil Nadu
Goods and Services Tax Act, 2017 and the rules made thereunder and to
exercise the powers under Section 129 of the Act in the matter of detention,
seizure and release of goods and conveyances in transit. Therefore, there
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cannot be any doubt that the fourth respondent is the notified Proper Officer
in this case. But then, the issue that arises for consideration is whether the
inspecting squad officer is entitled to rule on the appropriate classification.

7. A Similar issue came up for consideration before the Hon'ble Kerala
High Courtin the decision reported in 2018 (1) TMI 1503 (N.V.K.Mohammed
Sulthan Rawther and Sons and Willson Vs. Union of India). The Hon'ble
Kerala High Court held that in such cases at best the inspecting authority
can alert the assessing authority to initiate the proceedings “for assessment
of any alleged sale, at which the petitioner will have all his opportunities
to put forward his pleas on law and on fact.” The process of detention of
the goods cannot be resorted to when the dispute is bona fide, especially,
concerning the exigibility of tax and, more particularly, the rate of tax.

8. I am in full agreement with the aforesaid enunciation of law laid
down by the Hon'ble Kerala High Court. Here, a bonafide dispute with
regard to the classification has arisen between the transporter of goods
and the squad officer. | am of the view that the squad officer can intercept
the goods, detain them for the purpose of preparing the relevant papers for
effective transmission to the jurisdictional assessing officer. It is not open
to the squad officer to detain the goods beyond a reasonable period. The
process can at best take a few hours. Of course, the person who is in-
charge of transportation will have to necessarily cooperate with the squad
officer for preparing the relevant papers. | hold that the final call will have
to be taken only by the jurisdictional assessing officer.

9. The learned counsel appearing for the writ petitioner submitted that
they would not press for refund of the amount that were already paid by
them and that they would abide by the ultimate outcome of the proceedings
that may be initiated by the third respondent in this regard. This submission
of the learned counsel for the writ petitioner is placed on record.

10. Recording the undertaking given by the petitioner's counsel,
the proceedings impugned in this writ petition stand quashed. This writ
petition is allowed. The matter cannot rest there. The learned counsel for
the writ petitioner would strongly press that this Court will have to direct
the Commissioner of Commercial Taxes, Chennai to issue appropriate
directives in this regard. | find force in the said request. This Court therefore
suo motu impleads the Commissioner of Commercial Taxes, Chennai as the
fifth respondent in this writ petition and directs Shri.Aayiram K.Selvakumar,
the learned Additional Government Pleader to take notice for him also.

11. The Commissioner of Commercial Taxes, Chennai is directed to
issue a circular to all the inspecting squad officers in Tamil Nadu not to
detain goods or vehicles where there is a bonafide dispute as regards the
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exigibility of tax or rate of tax. The circular shall embody the essence of
the decision reported in 2018 (1) TMI 1503 (N.V.K.Mohammed Sulthan
Rawther and Sons and Willson Vs. Union of India). Such a circular shall
be issued within a period of eight weeks from the date of receipt of a copy
of this order.

12. With these directions, this writ petition is allowed.

[2019] 57 DSTC 174 (New Delhi)
In the High Court of Delhi
[Hon’ble Justice S. Murlidhar and Hon’ble Justice I. S. Mehta]

W.P. (C) 2347/2019

Jubilant Foodworks Ltd. & Anr. ... Petitioners
Vs.
Union of India & Ors. ... Respondents

Date of Order: 13.03.2019

SECTION 171 OF CGSTACT, 2017 AND CHAPTER XV OF CGST RULES — NATIONAL
ANTI-PROFITEERING AUTHORITY (NAPA) GAVE DIRECTION TO DEPOSIT RS.
41,42,97,629.35 WITH CENTRAL AND STATE CONSUMER WELFARE FUNDS IN A
50:50 RATIO FOR INDULGING IN PROFITEERING BY CHARGING MORE PRICE —
WRIT PETITION FILED TO CHALLENGE ORDER PASSED BY NAPA.

HELD — PETITIONER MADE OUT APRIMA FACIE CASE —DIRECTION TO STAY THE
DEPOSIT THE SUM OF RS. 20 CRORE PAYABLE TO CENTRAL CWF — FURTHER
PROCEEDINGS PURSUANT TO NOTICE DT 4.02.2019 WERE STAYED AS WELL.

Present for the Petitioner(s): Mr. Mukul Rohatgi, Sr. Advocate with
Mr. V. Lakshmi Kumaran, Mr. Rachit Jain,
Mr. Karan Sachdev, Mr. Yogendra Aldak &
Ms. Devanshi Singh, Advocates.

Present for Respondent(s) : Mr. Farman Ali with Mr. Akash Mohan &
Mr. Aman Malik, Advocates for R1/UOI.
Mr. Amit Bansal, Sr. Standing Counsel with
Mr. Aman Rewaria Advocate for R2 & R3.

ORDER
CM APPL. 10979/2019 (Exemption)

1. Allowed, subject to all just exceptions.
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W.P.(C) 2347/2019 & CM APPL. 10978/2019 (Stay)

2. Notice. Mr. Farman Ali, Advocate, accepts notice for Respondent
No.1/UOI. Mr. Amit Bansal, Advocate, accepts notice for Respondent
Nos.2 & 3. Notice be served on Respondent No.4 through e-mail.

3. The challenge inter alia in the present petition is not only to an
order dated 31st January 2019 passed by the National Anti-Profiteering
Authority (,NAPA") (Respondent No.2) but also to the statutory provisions
under which the said authority is exercising its powers i.e. Section 171 of
the Central Goods and Services Tax Act, 2017 (,CGST Act®) and Chapter
XV of the CGST Rules and in particular Rules 126, 127 and 133 as being
violative of Articles 14 and 19 of the Constitution of India.

4. The challenge is also to an impugned notice dated 4th February 2019
issued to the Petitioner No.1 by the Director General of Anti-Profiteering
(Respondent No.3) proposing penal action against the Petitioners
consequent upon the order dated 31st January 2019 of the NAPA.

5. This Court has heard the submissions of Mr. Mukul Rohatgi, learned
Senior Counsel for the Petitioners, Mr. Farman Ali, learned counsel for
the Respondent No.1 and Mr. Amit Bansal, Sr. Standing Counsel for
Respondent Nos.2 and 3.

6. The Court has been informed that there are other petitions already
pending in this Court which raise a similar challenge to the constitutional
validity of the above provisions apart from challenging the orders of the
NAPA. One such petition is WP(C) 378 of 2019 (Hindustan Unilever Ltd.
v. Union of India) in which an order was passed by Division Bench of this
Court on 16th January 2019 including an interim direction regarding deposit
of part of the amount required to be paid under the orders of the NAPA.

7. As far as the present case is concerned the Petitioner No.1 which
is operating restaurants under the name and style of ,Dominos Pizza" has
been held by the NAPA by the impugned order dated 31st January 2019 as
having resorted to “profiteering by charging more price than what he could
have charged by issuing wrong tax invoices.”

8. One of the principal grounds of challenge concerns the constitution
of the NAPA itself. Under Rule 122 (a) of the CGST Rules the NAPA
consists of a Chairman who holds or has held a post equivalent in rank to
the Secretary of Government of India. Under Rule 122 (b) the 4 technical
members are those who are or have been Commissioners of State Tax or
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Central Tax for at least one year or have held an equivalent post under the
existing law. The Chairman and Members of the NAPA are to be nominated
by the GST Council. In other words, there is no judicial member in the
NAPA. It is further pointed out that under the CGST Rules there is no
provision for constitution of an appellate authority to review the orders
passed by the NAPA.

9. Another feature of the functioning of the NAPA is that under Rule
126 it is the NAPA which determines the ,methodology and procedure” for
determining as to whether the reduction in the rate of tax on the supply
of goods and services on benefit of Input Tax Credit (,ITC") has been
passed on by the registered person to recipient by way of ,commensurate
reduction in prices". In other words it is the NAPA who determines what
can amount to profiteering in a given situation. It is further pointed out
that it is the NAPA which issues notice to the suspected profiteer and it
is the NAPA which adjudicates the said notice without any provisions for
an appeal. It is contended that is contrary to the settled legal position
regarding the constitution and functioning of quasi judicial authorities and
tribunals as explained by the Supreme Court in Union of India v. Madras
Bar Association 2010 (11) SCC 1.

10. As far as the facts of the present case are concerned, one grievance
is that although the Petitioners deal in as many as 393 products, and even
according to the NAPA they are compliant in regard to the price of many
of such products, the NAPA has been selective in drawing an adverse
conclusion in respect of the price charged for a few of the products. It is
submitted that if the pricing of all the products is considered cumulatively,
and not individually as done by the NAPA, then the Petitioners would not
fall foul of the law. It is further submitted by Mr. Mukul Rohatgi, learned
Senior counsel for the Petitioners, that in law there is no restriction on what
price the Petitioner No.1 can charge for its product. Therefore, it is open
to Petitioner No.1, notwithstanding the reduction in the rate of tax after 15
November 2017 to raise the base price of the product so that the ultimate
price payable by the customer inclusive of tax remains what it was prior
to 15 November 2017. Mr. Rohatgi points out that simultaneously with the
reduction of tax the ITC was taken away and this is an additional factor
that has to be considered while determining whether the Petitioner could
be held to be a ,profiteer" from the reduction of rate of tax.

11. The Court is of the view that the Petitioners have made out a prima
facie case and that at this stage the balance of convenience is also in
their favour for an interim order being passed in the manner indicated
hereafter.
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12. Under the impugned order of the NAPA, the Petitioners are
required to deposit an amount of Rs.41,42,97,629.35 with the Central and
State Consumer Welfare Funds (,CWFs") in a 50:50 ratio. It is accordingly
directed that subject to the Petitioners depositing the sum of Rs.20 crores
with the Central CWF within a period of four weeks from today, there shall
be a stay of the impugned order dated 31st January 2019 of the NAPA as
well as stay of further proceedings pursuant to the impugned notice dated
4th February 2019 issued by the Respondent No.2.

13. Reply be filed to the writ petition and application for stay within six
weeks. Rejoinder thereto, if any, be filed before the next date.

14. List on 22nd August 2019.
16. Order “dasti”

[2019] 57 DSTC 177 (Madurai)
In the High Court of Madras
[Hon’ble Justice G. R. Swaminathan]

W.P. (MD) No. 1287/2019

R K Motors ... Petitioner
Vs.
State Tax Officer ... Respondent

Date of Order: 24.01.2019

SECTION 129 OF CGST ACT, 2017 — DETENTION/SEIZURE OF GOODS AND
VEHICLE — VEHICLE TRANSPORTING TWO WHEELERS INSTEAD OF HALTING
AT VIRUDHNAGAR, HAD MOVED TOWARDS SIVAKASI — VEHICLE INTERCEPTED
WHEN ENROUTE TO SIVAKASI AND 7KM AWAY FROM VIRUDHNAGAR - VEHICLE
HAD BEEN SEIZED AND DETAINED - PENALTY OF RS. 18,96,000/- LEVIED —
WRIT PETITION SEEKING RELIEF AND TO CONDONE THE MINOR LAPSES ON
THE BASIS OF CIRCULAR DT 14.09.2018 — HELD, DIRECTION TO RELEASE THE
GOODS AND VEHICLE ON PAYMENT OF RS. 5,000/- BY THE DEALER AS A FINE.

Facts of the Case

Petitioner was an authorised dealer for Bajaj Auto Limited. They were
dealing in two wheelers. They have registered themselves as an assessee
under the Goods and Service Tax Act, 2017 with the respondent. The
dealer had placed orders with their principal for delivery of 40 numbers
of two wheelers [Pulsar Bike]. The goods were shipped from Pune to be
delivered at Branch Office of the dealer at Virudhunagar. The goods were
moved from Pune on 23.12.2018. It appeared that the vehicle transporting
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two wheelers instead of halting at Virudhunagar, had moved towards
Sivakasi. When the vehicle was enroute to Sivakasi and 7 km away from
Virudhunagar, it was intercepted by the respondent roving squad. The
respondent seized the vehicle and called upon the driver of the vehicle to
cooperate. It appeared that the driver of the vehicle did not extend proper
cooperation. In these circumstances, the impugned order of the detention
came to be passed. The respondent had also passed release order putting
the dealer on terms. A sum of Rs.18,96,000/- had been levied as a penalty.
The vehicle had also been seized and detained.

Held

The only question that the respondent ought to have posed was
whether there was any attempt at evasion. It was not as if the goods
had already been offloaded. The vehicle was intercepted when it was in
transit. The respondent ought to have directed the driver of the vehicle to
move back towards Virudhunagar. Instead adopting such a procedure, the
respondent had chosen to be harsh and vindictive. When the writ petitioner
was a registered dealer, when the tax in respect of the goods have already
been remitted and when the transportation of goods was duly covered by
proper documentation, the respondent ought to have taken a sympathetic
and indulgent view of the lapse committed by the driver of the vehicle. The
detention order dated 28.12.2018 and the order dated 11.01.2019 suffered
from vice of gross unreasonableness and disproportionality. When a
power was conferred on a statutory authority, it should be exercised in a
reasonable manner.

The circular dated 14.09.2018 issued by the Government of India,
calling upon the officials to condone the minor lapses and not to proceed
under Section 129 of the Tamil Nadu Goods and Services Tax Act, 2017.
The said circular contemplates levy of only a minor fine of Rs.500/-.

Dealer submitted that he would pay a sum of Rs.5,000/- as fine to the
respondent.

By directing the Dealer to pay a sum of Rs.5,000/- towards fine to
the respondent, the orders impugned in the writ petition stands quashed.
The respondent shall forthwith release the vehicle as well as the goods in
question. Accordingly, the writ petition was allowed.

Present for the Petitioner : Mr. A. Chandrasekaran.

Present for Respondent(s) : Mr. Aayiram K. Selvakumar
Additional Government Pleader..
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Order

Heard the learned counsel appearing for the writ petitioner and the
learned Additional Government Pleader appearing for the respondent.

2. Mr.AValivittan, DCTO (Sattur Road) Roving Squad, O/o.The
Assistant Commissioner (ST) (Enforcement), Virudhunagar is present and
assisted this Court today.

3. By consent of both parties, this writ petition is taken up for disposal
at the stage of admission itself.

4. The writ petitioner is an authorised dealer for Bajaj Auto Limited.
They are dealing in two wheelers. They have registered themselves as an
assessee under the Goods and Service Tax Act, 2017 with the respondent.
While so, the writ petitioner had placed orders with their principal for delivery
of 40 numbers of two wheelers [Pulsar Bike]. The invoice dated 23.12.2018
is enclosed at Page No.1 of the typed set of papers. E-way bill is also
enclosed. The goods were shipped from Pune to be delivered at Branch
Office of the writ petitioner at Virudhunagar. The goods were moved from
Pune on 23.12.2018. It appears that the vehicle transporting two wheelers
instead of halting at Virudhunagar, had moved towards Sivakasi. When the
vehicle was enrout to Sivakasi and 7 km away from Virudhunagar, it was
intercepted by the respondent roving squad. The respondent seized the
vehicle and called upon the driver of the vehicle to cooperate. It appears
that the driver of the vehicle did not extend proper cooperation. In these
circumstances, the impugned order of the detention came to be passed.
The respondent had also passed release order putting the writ petitioner on
terms. A sum of Rs.18,96,000/- had been levied as a penalty. The vehicle
has also been seized and detained. Unless the writ petitioner remitted the
said penalty amount, it has been made clear that the goods as well as
the vehicle would not be released. It has been further made clear that
the goods would be liable for confiscation and further proceedings under
Section 130 of the Tamil Nadu Goods and Services Tax Act, 2017 would
be taken. Hence, this writ petition has been filed questioning the detention
order dated 28.12.2018 and the order dated 11.01.2019 passed under
Section 129(3) of the Tamil Nadu Goods and Services Tax Act, 2017.

5. The respondent official would submit that the vehicle ought to have
halted at Virudhunagar and the goods carried in the vehicle should have
been offloaded in the branch office of the writ petitioner at Virudhunagar.
But, the vehicle did not stop at Virudhunagar, instead, it moved towards
Sivakasi. Only when the vehicle had travelled a distance of 7 km away
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from Virudhunagar, the respondent roving squad intercepted the vehicle.
The respondent official would point out that the driver of the conveyance
/ vehicle was enquired and he had categorically stated that the vehicle
moved towards Sivakasi only on the instructions of an official representing
the writ petitioner.

6. No doubt the vehicle ought to have stopped at Virudhunagar and the
goods ought to have been offloaded at Virudhunagar itself. But then, the
question is whether a drastic order passed by the respondent herein was
really warranted in the facts and circumstances of the case.

7. It is not in dispute that the writ petitioner is an authorised dealer of
Bajaj Auto Limited. It is also not in dispute that the goods are covered by
appropriate documents. The tax payable has also been paid by the writ
petitioner's principal. Thus, it is not a case of any evasion of tax. It is not in
dispute that the writ petitioner is carrying on the business of dealing in two
wheelers for the past several years. The driver, who drove the vehicle in
question is not a Tamilian. His name is Badrinath Bhandari. He hails from
Maharashtra.

8. The learned counsel appearing for the writ petitioner states that the
said driver knows neither English nor Tamil. He knows only Marathi and
Hindi.

9. The specific stand taken by the writ petitioner is that the driver

without knowing the correct route had taken a wrong turn and headed
towards Sivakasi.

10. It is also not in dispute that the bill is addressed only to the writ
petitioner's principal office at Sivakasi; delivery alone is to be made at
Virudhunagar. | am of the view that even if by mistake, a wrong instruction
had been given to the driver of the vehicle to head towards Sivakasi. Still
it would not really matter. The only question that the respondent ought to
have posed is whether there is any attempt at evasion. It is not as if the
goods had already been offloaded. The vehicle was intercepted when it was
in transit. The respondent ought to have directed the driver of the vehicle to
move back towards Virudhunagar. Instead adopting such a procedure, the
respondent had chosen to be harsh and vindictive. When the writ petitioner
is a registered dealer, when the tax in respect of the goods have already
been remitted and when the transportation of goods is duly covered by
proper documentation, the respondent ought to have taken a sympathetic
and indulgent view of the lapse committed by the driver of the vehicle. The
detention order dated 28.12.2018 and the order dated 11.01.2019 suffer
from vice of gross unreasonableness and disproportionality. When a power
is conferred on a statutory authority, it should be exercised in a reasonable
manner.
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11. The learned counsel appearing for the writ petitioner draws my
attention to the circular dated 14.09.2018 issued by the Government of
India, calling upon the officials to condone the minor lapses and not to
proceed under Section 129 of the Tamil Nadu Goods and Services Tax Act,
2017. The said circular contemplates levy of only a minor fine of Rs.500/-.

12. As rightly pointed out by the learned counsel appearing for the writ
petitioner, the goods in question are two wheelers. They cannot be sold
without proper registration with the Motor Vehicle Authorities. That would
require proper documentation. Therefore, in a case of this nature, the writ
petitioner could not have evaded his statutory obligations in any manner.
This aspect of the matter ought to have been taken note by the respondent.

13. The learned counsel appearing for the writ petitioner submits that
the writ petitioner would pay a sum of Rs.5,000/- as fine to the respondent.

14. The above submission of the learned counsel appearing for the
writ petitioner is recorded. By directing the writ petitioner to pay a sum of
Rs.5,000/- [Rupees Five Thousand only] towards fine to the respondent,
the orders impugned in this writ petition stands quashed. The respondent
shall forthwith release the vehicle as well as the goods in question.
Accordingly, this writ petition is allowed. No costs. Consequently, connected
Miscellaneous Petition is closed.

[2019] 57 DSTC 181 (Madurai)
BEFORE THE MADRAS HIGH COURT
[The Honourable Mr. Justice Abdul Quddhose]

W.P. (MD) No. 24793/2018

M/s. VSG Exports PVT,, LTD., ... Petitioner
Vs
The Commissioner of Customs & Others ... Respondents

Date of Order: 02.04.2019

WRIT PETITION — REFUND OF IGST PAID ON EXPORTS — PENDING FOR THE
REASON PETITIONER AVAILED LOWER RATE DRAWBACK BUT MISTAKENLY
DECLARED AVAILED AT HIGHER RATE IN THE SHIPPING BILL — COMPUTER
GENERATED SYSTEM DID NOT PROCESS REFUND DUE TO INADVERTANT
ERROR OF THE PETITIONER AND WHERE EGMALSO CLOSED AND THEREFORE,
RESPONDENT NOT IN APOSITION TO PROCESS REFUND DUE TO AMENDMENT
IN THE SHIPPING BILL NOT POSSIBLE ON CLOSER OF EGM — WHETHER THE
PETITIONER COULD BE MADE HELPLESS JUST BECAUSE THE COMPUTER
SYSTEM DID NOT ENABLE RESPONDENT TO REFUND IGST AMOUNT? HELD
— NO AND RESPONDENT WAS DIRECTED TO REFUND THE AMOUNT WITHIN 8
WEEKS.
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Facts of The Case

According to the petitioner, they have exported Polished Granite Slabs
to various countries on payment of IGST through the Shipping Bills.

AsperRule 96A of CGST Rules, 2017, Shipping Bills filed by an exporter
of goods shall be deemed to be an application for refund of integrated
tax paid on the goods exported out of India. However, respondent has
not refunded the IGST amount paid on the above mentioned goods. On
enquiry, it was found that IGST refund was pending for the reason that the
petitioner has availed drawback at higher side i.e., Composite Rate.

According to the petitioner, they are entitled to claim refund of IGST paid
on exports. It is also the case of the petitioner that Circular No.05/2018-
Customs, dated 23.02.2018 provides alternate mechanism with officer
interface for refund of IGST paid on exports wherein, it is mentioned that
“Once all the invoices pertaining to Shipping Bill are verified by the officer,
the system shall calculate the scroll amount against the Shipping Bill, after
subtracting the drawback amount for each invoice, where applicable and
display the refund amount to the officer for approval”.

According to the petitioner, they have claimed lower rate drawback
as per Notification 131/2016(NT), dated 31.10.2016, the petitioner has
mistakenly declared in the Shipping Bills that they have availed higher
drawback by selecting A instead of B.

According to the petitioner, this is purely an inadvertent error committed
by the petitioner. The CBEC has issued various Circulars to rectify the
same kind of errors committed by the exporters.

According to the petitioner, one such error is discussed in CBEC
Circular No.8/2018 Cus., dated 23.03.2018 as follows:-

“Exporters that by mistake they have mentioned the status of IGST
payment as “NA” instead of mentioning “P” in the Shipping Bill. In
other words, the exporter has wrongly declared that the shipment
is not under payment of IGST, despite the fact that they have paid
the IGST. As a onetime exception, it has been decided to allow
refund of IGST through an officer interface, wherein, the officer can
verify and satisfy himself of the actual payment of IGST based on
GST return information forwarded by GSTIN. DG (Systems) shall
open a physical interface for this purpose”.

According to the petitioner, in the instant case, the mistake committed
by the petitioner is similar to the mistake referred to in CBEC Circular
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No.8/2018-Cus dated 23.03.2018. According to the petitioner, the
department can very well check the availment of lower drawback from the
shipping bill filed by the petitioner and similar facility can also be extended
to the petitioner as in the case of Circular No.08/2018, dated 23.03.2018
referred to above.

The learned counsel appearing for the petitioner drew the attention
of this court to a Judgment of the Hon’ble Supreme Court in the case of
Share Medical Care Vs. Union of India reported in 2007 (209) E.L.T
321 (S.C.) and referring to the said judgment, the learned counsel for the
petitioner submitted that “Even if the applicant does not claim any benefit
under a particular notification at initial stage, he is not debarred, prohibited
or estopped from claiming such benefit at a later stage.

Held

The case on hand will clearly indicate that only due to inadvertence,
the drawback code in the shipping bill was wrongly mentioned as 680203A
instead of 680203B. Further, it is undisputed by the respondents as seen
from Paragraph No. 11 of the counter affidavit filed by them that IGST
refund is payable for the aforementioned shipping bills to the petitioner.
But only due to the fact that Export General Manifest for the shipping bills
have been closed by the computer system, it is not possible to refund the
IGST amount to the petitioner. The petitioner cannot be made helpless,
just because the computer system does not enable them to refund the
IGST amount. Being an undisputed fact that IGST refund is payable to the
petitioner, the petitioner is absolutely entitled to the IGST refund from the
respondents.

The learned counsel appearing for the petitioner relied upon the
Jjudgment of the Hon’ble Supreme Court in a case of Commissioner of
Customs, Calcutta Vs. Indian Oil Corporation Limited reported in
2004 (165) E.L.T 257 (S.C.) and submitted that although the circular is
not binding on the Court or an assessee, revenue cannot raise contention
contrary to binding circular. However, according to him, when a circular
remains in operation, revenue is bound by it and cannot be allowed to plea
that it is not valid nor it is contrary to the terms of statute.

Considering the aforesaid factors and in the light of the various
Judgments referred this Court is of the considered view that the respondents
ought to have refunded the IGST amount for the aforementioned shipping
bills to the petitioner.

In the result, the respondents are directed to refund the undisputed
IGST amount payable to the petitioner within a period of eight weeks from
the date of receipt of a copy of this order and the writ petition is allowed.
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ORDER

The instant writ petition has been filed for a mandamus to direct the
second respondent to settle and release the pending refund of IGST amount
paid on the Shipping Bill Nos. 8676491/15.09.2017, 8898781/26.09.2017,
8930537/27.09.2017, 8997183/29.09.2017 and 8997165/29.09.2017.

2. It is the case of the petitioner that they are regular exporters of
Polished Granite Slabs and had registered with all the Government
Authorities. According to the petitioner, they have exported Polished
Granite Slabs to various countries on payment of IGST through the
following Shipping Bills. The amount of IGST paid is mentioned against
each Shipping Bills in the following table:

Sl. Invoice No. Date Shipping Date IGST paid
No. No.

1. | VSG/EXP/GST/01 | 09.07.2017 | 7254660 | 11.07.2017 | 552604.10
2. | VSG/EXP/GST/02 | 09.07.2017 | 7256106 | 11.07.2017 | 730700.00
3. | VSG/EXP/GST/03 | 10.07.2017 | 7265768 11.07.2017 605987
4. | VSG/EXP/GST/04 | 30.07.2017 | 7709921 31.07.2017 | 306321.30
5. | VSG/EXP/GST/05 | 03.08.2017 | 7816155 | 04.08.2017 | 139867.43
6. | VSG/EXP/GST/06 | 08.08.2017 | 7903380 | 09.08.2017 | 192596.73
7. | VSG/EXP/GST/08 | 15.08.2017 | 8024352 | 16.08.2017 | 208489.13
8. | VSG/EXP/GST/011 | 20.08.2017 | 8129114 | 21.08.2017 166515
9. | VSG/EXP/GST/13 | 24.08.2017 | 8213317 | 24.08.2017 146614
10. | VSG/EXP/GST/14 24.08.201 8213105 | 24.08.2017 177550
11. | VSG/EXP/GST/15 | 30.08.2017 | 8351457 | 31.08.2017 211768
12. | VSG/EXP/GST/16 | 31.08.2017 | 8383716 | 01.09.2017 152218
13. | VSG/EXP/GST/17 | 05.09.2017 | 8474843 | 06.09.2017 313015
14. | VSG/EXP/GST/18 | 06.09.2017 | 8501257 | 07.09.2017 152040
15. | VSG/EXP/GST/19 | 06.09.2017 | 8501277 | 07.09.2017 265114

3. According to the petitioner, as per Rule 96A of CGST Rules, 2017,
Shipping Bills filed by an exporter of goods shall be deemed to be an
application for refund of integrated tax paid on the goods exported out of
India. However, it is the case of the petitioner that the second respondent
has not refunded the IGST amount paid on the above mentioned goods.
According to the petitioner, on enquiry, it was found that IGST refund was
pending for the reason that the petitioner has availed drawback at higher
side i.e., Composite Rate.
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4. According to the petitioner, they are eligible for the refund of the
above mentioned IGST refund paid on export of goods. Itis the case of the
petitioner that consequent upon implementation of GST with effect from
01.07.2017, Customs Central Excise Duties and Service Tax Drawback
Rules, 1995 were continued for a transition period of three months ie., from
July 2017 to September 2017, vide Notification No.22/2017-Customs, dated
30.06.2017. The learned counsel appearing for the petitioner submits that
the Drawback rates have been prescribed in Drawback Schedule annexed
to the Customs, Central Excise duties and Service Tax Drawback Rules,
1995, as amended vide Notification No0.131/2016-CUSTOMS(N.T), dated
31.10.2016. In the above schedule, the goods exported by the petitioner
i.e., Polished Granites Slabs are classifiable under Tariff tem No.680203.

5. According to the petitioner, in the Notification No0.131/2016-
CUSTOMS(N.T.), dated 31.10.2016, it is mentioned that “If the rate
indicated is the same in the columns(4) and (6), it shall mean that the
same pertains to only Customs component and is available irrespective of
whether the exporter has availed of CENVAT Facility or not”. The learned
counsel appearing for the petitioner further submits that as the claimant's
commodity Polished Granite Slabs, it attracts the same rate under both the
columns(4) & (6), it is evident that the petitioner has claimed drawback of
customs component only for their exports.

6.lt is also the case of the petitioner that under the Circular No.
22/2017-Customs, dated 30.06.2017, which deals with drawback claims
for the transition period, clearly provides that “While a transition period
of three months has been allowed, the exporters shall have an option to
claim only Customs portion of AIRs of duty drawback i.e., rates and caps
given under column (6) and (7) respectively of the Schedule of AIRs of duty
drawback and avail input tax credit, CGST or IGST or refund of IGST paid
on exports.” Furthermore, it is the case of the petitioner that CBEC vide
Circular No.37/11/2018 GST in F.N0.349/47/2017 GST, dated 15.03.2018
has clarified that a supplier availing drawback only with respect to basic
custom duty shall be eligible for refund of GST.

7. According to the petitioner, they are entitled to claim refund of IGST
paid on exports. ltis also the case of the petitioner that Circular No.05/2018-
Customs, dated 23.02.2018 provides alternate mechanism with officer
interface for refund of IGST paid on exports wherein, it is mentioned that
“Once all the invoices pertaining to Shipping Bill are verified by the officer,
the system shall calculate the scroll amount against the Shipping Bill, after
subtracting the drawback amount for each invoice, where applicable and
display the refund amount to the officer for approval’.
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8. According to the petitioner, they have claimed lower rate drawback
as per Notification 131/2016(NT), dated 31.10.2016, the petitioner has
mistakenly declared in the Shipping Bills that they have availed higher
drawback by selecting A instead of B.

9.According to the petitioner, this is purely an inadvertent error
committed by the petitioner. The CBEC has issued various Circulars to
rectify the same kind of errors committed by the exporters. According to
the petitioner, one such error is discussed in CBEC Circular No.8/2018
Cus., dated 23.03.2018 as follows:-

“Exporters that by mistake they have mentioned the status of IGST
payment as “NA” instead of mentioning “P” in the Shipping Bill. In
other words, the exporter has wrongly declared that the shipment
is not under payment of IGST, despite the fact that they have paid
the IGST. As a onetime exception, it has been decided to allow
refund of IGST through an officer interface, wherein, the officer can
verify and satisfy himself of the actual payment of IGST based on
GST return information forwarded by GSTIN. DG (Systems) shall
open a physical interface for this purpose”.

10. According to the petitioner, in the instant case, the mistake
committed by the petitioner is similar to the mistake referred to in CBEC
Circular No.8/2018-Cus dated 23.03.2018. According to the petitioner, the
department can very well check the availment of lower drawback from the
shipping bill filed by the petitioner and similar facility can also be extended
to the petitioner as in the case of Circular No.08/2018, dated 23.03.2018
referred to above.

11. According to the petitioner, due to inadvertent error, a huge
amount of refund of IGST has been deprived to the petitioner. According
to the petitioner, they have been sending repeated remainders to the
respondents requesting them to refund the IGST amount for the export of
Polished Granite Slabs under the aforementioned Shipping Bills and the
last such remainder was made on 06.09.2018.

12. According to the petitioner, since the respondents have not
refunded the IGST amount, they were constrained to file this instant writ
petition.

13. A counter affidavit has also been filed by the respondents,
wherein, they have admitted in Paragraph 11 of the counter affidavit that
the petitioner has inadvertently made an error by wrongly declaring the
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Drawback Code as 680203A instead of 680203B. Further, they have
admitted that the petitioner is entitled to refund of IGST amount, but could
not be processed due to the fact that the IGST refund is processed and
sanctioned by the computer generated system. Since the Export General
Manifest(EGM) has already been closed for the aforementioned shipping
bills by the computer system, the refund of IGST amount could not be
made by the respondents to the petitioner.

14. It is also stated in the counter affidavit that amendment in the
shipping bill is not possible, if EGM is closed and the shipping bill status
has gone to history. They have also not disputed the circulars referred to
by the petitioner in the affidavit filed in support of the writ petition, namely,
Circular No0.05/2018, dated 23.02.2018 and Circular No0.08/2018, dated
23.03.2018. Under Circular No.05/2018, the respondents have admitted
that by way of alternate mechanism to correct the error code submitted by
the exporters, refund of IGST can be processed.

15. Heard Mr.A.K.Jayaraj, learned counsel appearing for the petitioner
and Mr.R.Aravindan, learned counsel appearing for the respondents.

16. According to the learned counsel for the petitioner, it is not in
dispute that IGST refund for the aforementioned shipping bill is payable to
the petitioner.

17. The learned counsel appearing for the petitioner drew the
attention of this Court to the counter affidavit filed by the respondents
and in particular, he referred Paragraph 11, wherein, the respondents
have admitted that only because of the inadvertent error in mentioning
wrong drawback code ie., 680203A instead of 680203B, the petitioner's
claim for refund of IGST for the aforementioned shipping bills could not be
processed, as the process is done through a computer generated system.

18. The learned counsel appearing for the petitioner drew the attention
of this Court to Circular No.08/2018, dated 23.03.2018, issued by the
CBEC, dated 23.02.2018, which allows the refund of IGST through an
officer interface specially opened by DG(Systems), a one time exception,
where IGST refund is held up due to invoice mismatch (error code SB005)
and errors due to discontinuance of transference copy of the shipping bill
(error code SB006) and due to the mistaken declaration of the exporter's
status of IGST payment as 'NA' instead of mentioning “P”.

19. Referring to the said Circular, the learned counsel appearing for the
petitioner would point out that the case on hand is similar to the same as
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only due to an inadvertent error by declaring wrong drawback code instead
of correct drawback code, the refund of IGST by the respondent could not
be processed. Further, according to him, under Circular No.8/2018, dated
23.03.2018, the facility is available for shipping bills filed upto 23.3.2018.
But in the instant case, the last shipping bills were filed on 07.09.2017
and therefore, according to him, Circular No.08/2018, dated 23.03.2018 is
squarely applicable for the petitioner.

20. The learned counsel appearing for the petitioner drew the attention
of this court to a Judgment of the Hon'ble Supreme Court in the case of
Share Medical Care Vs. Union of India reported in 2007 (209) E.L.T 321
(S.C.) and referring to the said judgment, the learned counsel for the
petitioner submitted that “Even if the applicant does not claim any benefit
under a particular notification at initial stage, he is not debarred, prohibited
or estopped from claiming such benefit at a later stage.

21. In the instant case also, according to him, Circular No. 8/2018,
dated 23.03.2018, has not been repealed by the subsequent Circular
No0.37/2018, dated 09.10.2018. Further, it is the case of the petitioner that
circular pertains to a different matter not pertaining to the issue on hand.
Further, it is his case that Circular No.37/2018, dated 09.10.2018 cannot
have retrospective effect.

22. Per contra, learned Standing Counsel appearing for the
respondents fairly admitted that refund of IGST is payable for the shipping
bills to the petitioner,but the same could not be processed only due to the
fact that being a computer generated system, the system will not process
the IGST refund, if the drawback code has not been correctly mentioned.
According to him, once EGM is closed for the said exports, it cannot be
reopened by the computer system.

Discussion:-

23. Admittedly, due to wrong mentioning of the drawback code by the
petitioner, refund of IGST for the aforementioned shipping bills could not
be processed by the respondents. Only to over come such inadvertent
errors, CBEC, Ministry of Finance, Government of India, issued a Circular
No0.8/2018, dated 23.03.2018 it reads as follows:-

“CBEC has issued Circular No.5/2018-Customs dated 23.02.2018
which provided for an alternative mechanism with officer interface
to resolve invoice mismatch cases. In the said circular, it was
provided that the mechanism would be available for the shipping
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bills filed till 31.12.2017. Although the cases having SB005 error
have now greatly reduced due to continuous outreach done by
the Board and increased awareness amongst the trade, but some
exporters have neverthless, have committed errors in filing invoice
details in shiiping bill and GST returns. Therefore, keeping in view
the difficulties likely to be faced by the exporters in case SB005
are allowed to be corrected through officer interface for Sbs filed
upto 31.12.2017, it has been decided to extend his facility to those
shipping bills filed till 28.02.2018.

2. Further, representations have also been received from:

(I) filed formation seeking resolution of SBO06 errors due to
discontinuance of transference copy of shipping bill. It has been
proposed by the filed formations that in lieu of transference copy
either the final Bill of Lading issued by the shipping lines or written
confirmation from the custodian of the gateway port, may be treated
as valid document for the purpose of integration with the EGM. The
proposal from the filed formation has been examined in the Board.
The proposal send from filed formation in such EGM error cases
has been agreed.

(ii) exporters that by mistake they have mentioned the status of
IGST payment as “NA” instead of mentioning “P” in the shipping
bill. IN other words, the exporter has wrongly declared that the
shipment is no under payment of IGST, despite the fact that they
have paid the IGST. As a one time exception, it has been decided to
allow refund of IGST through an officer interface wherein the officer
can verify and satisfy himself of the actual payment of IGST based
on GST return information forwarded by GSTn. DG(Systems) shall
open a physical interface for this purpose.”

24. It is evident from the aforesaid Circular that the Government of
India has provided an alternate mechanism in cases where, the exporters
have committed errors in the shipping bills filed by them before the Customs
Authority.

25. The case on hand will clearly indicate that only due to inadvertence,
the drawback code in the shipping bill was wrongly mentioned as 680203A
instead of 680203B. Further, it is undisputed by the respondents as seen
from Paragraph No. 11 of the counter affidavit filed by them that IGST
refund is payable for the aforementioned shipping bills to the petitioner.
But only due to the fact that Export General Manifest for the shipping bills
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have been closed by the computer system, it is not possible to refund the
IGST amount to the petitioner. The petitioner cannot be made helpless,
just because the computer system does not enable them to refund the
IGST amount. Being an undisputed fact that IGST refund is payable to the
petitioner, the petitioner is absolutely entitled to the IGST refund from the
respondents.

26. In the counter affidavit, the respondents have referred to Circular
No.37/2018, dated 09.10.2018 issued by the CBEC, which reads as
follows:-

“3. It has been noted that exporters had availed the option to take
drawback at higher rate in place of IGST refund out of their own
volition. Considering the fact that exporters have made aforesaid
declaration while claiming the higher rate of drawback, it has been
decided that it would not be justified allowing exporters to avail
IGST refund after initially claiming the benefit of higher drawback.
There is no justification for re-opening the issue at this stage.”

27. As seen from the aforesaid circular, the said circular applies only to
cases where the exporters had availed option to take drawback at higher
rate in place of IGST refund out of their own volition. In the instant case,
the petitioner had never availed the option to take drawback at higher rate
in place of IGST refund and therefore, the said Circular No.37/2018, dated
09.10.2018 is not applicable to the facts of the instant case. Further, the
Circular No. 37/2018, dated 09.10.2018 issued by CBEC has also not
rescinded the earlier Circular No.08/2018, dated 23